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Title  29— Labor 

CHAPTER  XXV— PENSION  AND  WELFARE 
BENEFIT  PROGRAMS 

PART  2S20— RULES  AND  REGULATIONS 
FOR  REPORTING  AND  DISCIOSURE 

Summary  Plan  Description  Requirements; 

Interim  Regulations 

AGENCY:  Department  of  Labor. 

ACTION:  Final  rules,  plus  interim  rules 
that  are  effective  <mly  through  the  latter 
of  July  15,  1R77  or  120  days  after  a  plan 
becomes  subject  to  Title  I  of  the  Act  1974. 
The  interim  rules  are  also  proposals; 
comments  <hi  the  final  form  they  should 
take  are  invited. 

SUMMARY:  Tliese  regulatfams  give 
rules  on  what  must  be  in  the  summary 
plan  description  (8PD),  the  basic  in¬ 
formation  package  that  employee  bene¬ 
fit  idans  must  give  to  participants  and 
beneficiaries.  The  regulations  also  say 
when  SPDs  must  be  given  out  and  filed 
with  the  Secretary  ol  Labor,  and  set 
many  other  standards — for  ezamide, 
that  SPDs  must  be  simple  and  clear. 

EPFEXTTrVE  DATE:  March  15,  1977. 

ADDRESSES:  Interested  persons  are  in¬ 
vited  to  submit  written  data,  views  or 
arguments  by  April  15,  1977  concerning 
the  following  interim  and  proposed  sec¬ 
tions  :  S  2520.102-3  (m) ,  2520.102-3 (t) . 
2520.104-26,  2520.104-27,  2520.104h-2(d) 
(2),  2520.104b-2(e)  (2)  and  2520.104b^ 
(f).  Such  data,  views  and  arguments 
should  be  submitted  to  the  Office  of  Reg¬ 
ulatory  Standards  and  Bxceptkms,  Fu¬ 
sion  and  Welfare  Benefit  Pro0*ams, 
Room  C-4526,  UB.  Depcutment  of  Labor. 
Washington.  D.C.  20216.  Attentkm:  SPD 
Regs.  All  comments  should  be  clearly  ref¬ 
erenced  to  the  section  to  which  they  are 
directed. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT:  Robert  Doyle,  Pensicm  and  Wel¬ 
fare  Benefit  Programs,  UJ3.  Department 
of  Labor,  Washington,  D.C.  Area  Code 
202-523-8685. 

SUPPLEMENTARY  INFORMATION: 

The  supplonentary  Information  mi 
these  rules  Is  divided  into  two  parts.  Part 
I.  “Description  of  the  Rules”,  is  a  gen¬ 
eral,  nontechnical  description  of  vhat 
the  rules  require.  It  is  written  for  the 
reader  who  is  not  a  professional  or  an 
expert  in  the  field  of  mnployee  ben^t 
plans.  Part  n,  “Technical  Explanation 
of  the  Regulation”,  contains  discussions 
of  the  background  and  major  issues  in¬ 
volved,  of  significant  differences  between 
the  proposed  sections  published  in  the 
Fkdkral  Rxgistkr  on  June  9,  1975  and 
the  final  sections  published  here,  and  of 
substantive  public  comments  on  the  pro¬ 
posals,  as  well  as  findings  required  by  the 
Act  and  detailed  explanatimis  of  certain 
technical  requirements. 

Part  I  is  designed  to  help  readers  to 
find  the  sections  of  the  regulation  or  of 
the  Part  n  technical  explanations  that 
they  need  for  more  detailed  information. 
Part  I  starts  with  a  general  descript^ 
of  what  the  regulations  are  about.  Next 
there  is  a  list  of  the  majm*  subjects  cov¬ 
ered  by  Uie  regulations,  and  the  sections 


of  the  regulation  and  technical  exi^ana- 
tion  that  apply  to  each. 

Part  I — ^DxscRiPTioir  ov  thk  RxcuLAnoM 
GKIIBUI. 

Under  the  Emidoyee  Retirement  In¬ 
come  Security  Act  of  1974  (ERISA),  the 
SPD  is  the  basic  document  which  inf  onus 
a  participant  or  beneficiary  of  the  terms 
of  his  or  her  plan.  It  gives  the  participant 
or  beneficiary  an  understanding  of  how 
the  plan  woiics,  what  bmiefits  it  provides 
and  how  to  get  them.  It  also  provides 
basic  lnformatl(»  for  making  decisions 
on  things  like  changing  Jobs  or  retiring. 
In  order  to  carry  out  this  purpose,  the 
Act  says  in  some  detafl  what  kinds  of 
Infmvnation  must  be  in  the  SPD,  what 
kind  of  language  to  use  (clear  and  sim¬ 
ple)  ,  and  the  group  (ff  people  who  must 
be  given  an  SPD.  The  Act  also  contains 
requirements  which  insure  that  this  In- 
formatimi  is  kept  current.  If  the  plan  Is 
changed  in  an  Important  way  during  a 
year,  the  participants  and  beneficiaries 
must  receive  a  summary  <»f  that  change. 
The  Act  requires  that  every  five  or  ten 
years  the  participants  and  ben^clarles 
must  be  given  a  whole  new  SPD  that  in¬ 
cludes  all  the  changes  that  have  been 
made  during  that  period. 

Almost  all  pension  and  welfare  plans 
maintained  private  employers  must 
have  an  SPD.  Welfare  plans  Include  med¬ 
ical  and  hospitalization  plans,  dlsablUty 
Idans,  life  hisurance  plans  and  others. 
Ihe  SPD  must  be  filed  with  the  Depart¬ 
ment  of  Labor  and  a  copy  must  be  given 
to  each  per8(m  who  is  a  participant  in 
the  plan  or  who  is  receiving  benefits  from 
a  poislon  plan.  The  dates  by  which  this 
must  be  d(me  are  described  below. 

There  are  much  different  rules  for  dif¬ 
ferent  groups  of  plans.  The  different 
rules  are  discussed  below  under  ttie  head¬ 
ing  “Classes  of  Plans”;  the  groups  are 
as  follows: 

Plans  which  furnished  an  ERISA  No¬ 
tice  to  participants,  and  new  plans  es¬ 
tablished  after  December  2, 1976. 

Plans  which  filed  a  Form  EBS-1  Plan 
Description  with  the  Department  and 
furnished  copies  of  It  to  participants  be¬ 
fore  June  16, 1975. 

Plans  which  filed  an  SPD  with  the  De¬ 
partment  and  furnished  copies  of  it  tA 
participants  on  or  before  May  30,  1976, 
and  relied  on  the  proposed  regulations 
concerning  SPDs. 

All  other  plans  which  filed  a  copy  of 
the  SPD  with  the  Department  and  furn¬ 
ished  copies  of  it  to  participants  before 
March  15,  1977. 

There  are  also  some  (national  rules 
which  may  be  used  for  certain  special 
situations.  These  are  discussed  below 
under  the  heading  “Special  Cases”. 

STYLE  AND  FORMAT 

In  view  of  the  fact  that  the  SPD  is  a 
document  which  is  intended  for  use  by 
participants  in  a  plan,  the  regulations 
require  that  it  be  written  in  such  a  way 
that  it  can  be  understood  by  the  average 
participant  in  the  plan,  m  most  cases  this 
will  mean  that  technical  and  legal  Jargon 
shoud  be  eliminated,  examples  and  illus¬ 
trations  should  be  provided,  and  addi¬ 


tional  aids  such  as  a  table  of  eemtente 
drnuld  be  used,  Farthermoire,  ttw  SPD 
must  not  be  slanted  in  a  way  that  em- 
phastaes  the  benefits  that  a  plan  pso- 
vldes  and  plajrs  down  the  plan  tsnns 
vHilch  may  cause  a  partlcipaat  to  lose 
benefits  or  fail  to  qualify  for  them.  For 
example,  provisions  which  might  eanse' 
an  employee  to  lose  benefits  may  not  be 
in  fine  print.  In  short,  the  description  of 
the  idan  must  be  fair  and  even-handed. 

There  is  a  special  provision  in  the  reg¬ 
ulation  dealing  with  plans  where  sub¬ 
stantial  numbers  of  participants  are  not 
literate  in  English,  but  are  literate  in  a 
foreign  language.  The  regulatkm  vro- 
vides  that  if  the  group  that  is  literate 
in  the  f(Meign  language  is  a  large  enough 
portion  of  plan  participants,  there  must 
be  a  notice  in  the  SPD,  in  that  language, 
which  offers  help  to  them.  The  heh>  does 
not  have  to  be  given  in  writing,  but  it 
must  be  in  the  foreign  language. 

CONTENT 

The  regulation  contains  a  list  of  items 
that  must  be  included  in  the  SPD.  All 
plans  must  Include  information  which 
identifies  the  plan  and  the  kinds  of  bme- 
fits  it  provides.  The  names  and  addresses 
of  the  persons  responsible  for  operating 
the  plan  must  be  Included,  as  well  as  the 
name  of  the  person  who  is  authorized  to 
receive  service  of  process  if  the  plan  is 
sued  If  the  plan  is  maintained  under  a 
labor  agreement,  this  must  be  stated  and 
the  agreement  must  be  made  available  to 
particfcsmts. 

The  SPD  must  describe  plan  benefits 
and  the  conditions  a  participant  must 
meet  to  get  than.  There  must  also  be  a 
description  of  any  terms  of  the  plan 
wtfich  could  result  in  a  participant  los¬ 
ing  benefits. 

The  SPD  for  a  pension  plan  must  state 
whether  the  benefits  of  the  plan  are 
covered  by  plan  termination  Insurance 
under  Title  IV  of  ERISA.  If  they  are 
not,  the  SPD  must  explain  why.  If  the 
benefits  are  Insured,  the  SPD  must  give 
a  summary  of  the  Insurance  coverage, 
and  state  that  further  informatiem  can 
be  obtained  from  the  plan  administrator 
or  from  the  Pension  Benefit  Guaranty 
C<Mrporati(m.  The  address  of  the  Corpo- 
ratiem  must  be  Included.  To  make  com¬ 
pliance  easier,  the  regulations  Include  a 
standard  statement  which  may  be  used 
to  satisfy  these  requirements. 

All  SPDs  must  contain  a  description  of 
the  plan’s  claims  procedure.  These  are 
the  steps  that  a  participant  must  take 
to  file  a  claim  feu*  benefits,  the  steps  that 
a  plan  must  take  to  handle  the  claim, 
and  the  rules  concerning  how  a  partici¬ 
pant  may  make  an  appeal  if  his  claim 
is  denied.  The  Department  will  be  issuing 
regulations  on  ^is  subject  in  a  very 
short  time. 

The  items  listed  above  describe  the 
terms  of  the  plan  or  concern  the  (^ra¬ 
tion  of  the  plan.  This  Information  should 
be  as  recent  as  possible.  The  regulations 
require  that  the  information  in  the  sum¬ 
mary  plan  description  may  not  be  more 
than  four  months  old. 

One  last  item  must  be  included  in  the 
SPD:  a  statement  of  the  rights  of  a 
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participant  or  beneficiary  under  ERISA. 
The  statement  must  describe  the  right 
to  get  more  Informaticm  about  the  plan, 
the  right  to  be  free  of  any  retaliation 
for  exercising  legal  rights,  and  the  right 
to  bring  lawsuits.  Lawsuits  may  be 
brought  to  remedy  violations  of  the  dis¬ 
closure,  fiduciary  or  antidiscrimination 
provisions  of  ERISA,  and  to  obtain  bene¬ 
fits  that  have  been  denied  improperly. 
The  statement  of  rights  must  alM  notify 
a  participant  that  he  or  she  may  contact 
the  local  office  of  the  Department  of 
Labor  for  help. 

DISCLOSURE  TO  PARTICIPANTS 

The  final  regulations  published  here 
contain  the  general  rules  for  when  the 
SPD  must  be  distributed  to  participants 
and  beneficiaries.  Regulations  published 
earlier  deferred  the  date  for  distribution, 
described  the  people  to  whom  a  copy 
must  be  fumi^ed,  and  prescribed  the 
methods  which  could  be  used  to  make 
the  distribution. 

Most  employee  benefit  plans  took  ad¬ 
vantage  of  the  opportunity  to  distribute 
an  ERISA  Notice  on  May  30,  1976  and 
are  therefore  eligible  for  a  deferred  dis¬ 
tribution  date.  The  date  for  distribution 
that  will  be  applicable  to  most  welfare 
plans  is  July  15,  1977.  For  most  pension 
plans,  the  date  will  depend  on  when  the 
plan  is  notified  as  to  whether  it  is  tax 
qualified  for  1976:  the  SPD  must  be  dis¬ 
tributed  90  days  after  that  notification 
is  received.  For  a  pension  plan  which 
does  not  file  a  request  for  tax  qualifica¬ 
tion.  the  SPD  must  be  distributed  on  or 
before  the  last  day  on  which  it  could 
have  filed  for  tax  qualification.  However, 
a  pension  plan  is  not  required  to  dis¬ 
tribute  an  SPD  until  July  15,  1977  even 
if  the  rules  described  above  would  result 
in  an  earlier  date. 

There  are  s<Mne  employee  benefit  plans 
which  have  already  filed  a  copy  of  the 
SPD  with  the  Department  of  Labor  and 
distributed  copies  of  it  to  participants 
and  beneficiaries.  The  rules  for  those 
plans  are  discussed  under  the  heading 
Classes  of  Plans,  below. 

These  regulations  establish  two  more 
general  rules.  First,  some  employees  may 
become  participants,  or  some  benefici¬ 
aries  may  start  receiving  benefits,  after 
the  general  distribution  of  the  SPD.  The 
regrulations  require  that  an  SPD  be  given 
to  these  people  within  90  days  after  they 
become  participants  or  start  receiving 
benefits.  Second,  new  plans  may  be  es¬ 
tablished.  These  plans  must  distribute  an 
SPD  within  120  days  of  the  time  they  be¬ 
come  subject  to  ERISA.  Most  plans  will 
be  subject  to  ERISA  at  the  time  that 
they  are  established. 

These  regulations  also  require  notice  to 
p>articipants  and  beneficiaries  when  sig¬ 
nificant  changes  are  made  to  the  plan, 
and  require  periodic  distribution  of  tip- 
dated  SPDs.  The  notice  to  participants, 
called  a  “summary  of  material  modifica¬ 
tions”,  must  describe  the  change  in  a  way 
which  meets  the  style  and  format  re¬ 
quirements  discussed  above,  and  must  be 
distributed  to  participants  and  bmeflci- 
arles  within  seven  months  after  the  end 
of  the  year  in  which  the  change  is  made. 


ERISA  requires  that  the  summary  plan 
descriptioD  must  be  updated  every  five  or 
ten  years.  The  Department  will  issue  reg¬ 
ulations  on  this  in  the  future. 

The  esu’ller  regulaticms  which  describe 
the  class  of  pe<^e  to  whom  SPDs  and 
summaries  of  material  modificatlims 
must  be  given  are  somewhat  teclmical. 
As  a  rule  of  thumb,  they  require  distri¬ 
bution  to  anyone  who  may  be  considered 
“covered”  by  a  plan  and  to  anyone  re¬ 
ceiving  benefits  from  a  pensicoi  plan.  Of 
course,  a  plan  does  not  have  to  wait  un¬ 
til  a  person  starts  receiving  benefits  or 
becomes  covered  to  give  that  person  a 
copy  of  the  SPD.  For  example,  it  may  be 
given  when  a  person  applies  for  retire¬ 
ment  benefits,  or  when  a  new  employee 
begins  employment.  If  there  have  been 
any  summaries  of  material  modificatitxis 
distributed  since  the  last  SPD.  a  copy  of 
these  must  be  furnished  along  with  the 
SPD. 

Earlier  regulations  also  provide  for 
various  ways  in  which  the  SPD  and  a 
summary  of  material  modifications  may 
be  distributed.  The  general  rule  is  that 
the  plan  administrator  must  use  a 
method  or  a  combination  of  methods 
which  are  reasqnably  designed  to  get  the 
information  into  the  hands  of  the  people 
who  are  supposed  to  have  it.  These 
methods  may  include  handing  a  copy  to 
the  person  directly,  making  it  an  insert 
in  a  newsletter,  or  mailing  it. 

FILING  WITH  THE  DEPARTMENT 

The  filing  requirements  for  the  SPD 
may  be  simply  stated:  it  must  be  filed 
with  the  Department  no  later  than  the 
time  by  which  it  must  be  distributed  to 
participants  and  beneficiaries.  The  rules 
about  deadlines  under  the  “Disclosure  to 
Participants”  heading  apply  to  filing 
with  the  Department  as  well.  Mailing 
and  hand-delivery  addresses  for  the  De¬ 
partment  are  included  in  the  regulations. 

CLASSES  OF  PLANS 

A  number  of  plans  have  already  filed 
SPDs  with  the  Department  and  distrib¬ 
uted  them  to  participants  and  benefici¬ 
aries.  These  plans  may  be  grouped  into 
three  classes,  based  on  when  they  filed 
and  disclosed  and  imder  what  rules.  The 
regulations  provide  a  different  treatment 
for  each  class. 

The  first  class  of  plans  which  has  al¬ 
ready  filed  and  distributed  an  SPD  in¬ 
cludes  those  which  filed  an  old  Form 
EBS-1  Plan  Description  with  the  Depart¬ 
ment  before  Jime  16, 1975  and  furnished 
a  c(H}y  of  the  form  to  participants  and 
beneficiaries.  Tlie  Department  said  in 
earlier  regulations  that  this  method  of 
compliance  was  permissible.  The  next 
SPD  will,  of  course,  have  to  meet  the  re¬ 
quirements  of  these  final  regulations  (or 
any  amendments  that  have  been  made  to 
them  by  the  deadline) .  These  plans  will 
also  be  required  to  furnish  a  summaiy 
of  material  modifications  within  seven 
months  of  the  close  of  this  plan  year 
which  Includes  any  information  which  is 
required  by  these  regulations  but  which 
was  not  in  the  old  Form  EBS-1. 

The  sectxid  class  of  plans  which  filed 
and  disclosed  an  SPD  before  these  regu¬ 


lations  includes  Uiose  which  did  not  fur¬ 
nish  an  ERISA  Notice,  but  instead  filed 
and  distributed  an  SPD  by  May  30,  1976 
which  was  based  on  the  proposed  regu¬ 
lations.  The  next  SPD  for  these  plans 
must  also  meet  the  requirements  of  these 
final  regulations  just  like  the  plan  which 
used  the  old  EBS-1.  It  is  likely  that  these 
plans  will  have  to  furnish  a  summary  of 
material  modifications  within  seven 
months  of  the  close  of  this  plan  year. 

The  third  class  of  plans  which  filed 
and  disclosed  prior  to  these  regulations 
includes  those  which  did  so,  not  in  reli¬ 
ance  on  any  of  the  earlier  regulations  as 
in  the  previous  two  categories,  but  on  the 
basis  of  their  interpretation  of  the  Act. 
Many  of  these  plans  did  so  for  valid  busi¬ 
ness  or  employee  relations  reasons.  In 
view  of  this  fact,  such  plans  should  not 
be  required  to  prepare  a  whole  new  SPD. 
On  the  other  hand,  the  format  of  these 
SPDs  may  not  comply  with  these  final 
regulations,  and  they  may  have  (xnitted 
some  required  items  of  information. 
These  plans  may  meet  their  SPD  obliga¬ 
tion  by  preparing  a  supplement  which 
corrects  any  errors  or  omissicms  such 
that  the  earlier  SPD  and  the  suii^le- 
ment,  taken  together,  meet  the  require¬ 
ments  of  these  final  regulations.  TTie 
supplement  must  be  filed  with  the  De¬ 
partment  and  distributed  to  participants 
and  beneficiaries  by  July  15, 1977. 

These  regulations  also  include  a  def- 
initlMi  of  a  “terminated  plan”  which 
no  longer  has  to  file  or  distribute  an 
SPD.  A  pension  plan  is  considered  termi¬ 
nated  if  all  participants  and  beneficiaries 
have  received  what  they  are  entitled  to. 
A  welfare  plan  is  considered  terminated 
if  the  plan  cannot  be  required  to  pay 
any  benefits  for  events  which  happen 
after  the  termination.  For  example,  a 
medical  insurance  plan  is  terminated  if 
the  plan  is  no  longer  required  to  pay 
claims  for  illnesses  contracted  or  injuries 
suffered. 

SPECIAL  CASES 

Special  circumstances  may  occur 
which  require  some  special  rules  to  avoid 
putting  plans  to  unnecessary  expense, 
or  to  carry  out  the  purposes  (rf  the  Act 
more  effectively.  Three  such  cases  are 
dealt  with  in  these  regulations. 

The  first  case  involves  the  SPD  for  a 
plan  after  it  has  merged  with  another 
plan.  In  many  cases,  some  participants 
may  have  Uie  right  to  continue  to  have 
their  benefits  calculated  on  the  basis  of 
the  provisions  of  the  plan  before  it  was 
merged,  for  example  where  this  would 
result  in  a  higher  level  of  benefits  for  a 
time.  In  such  cases,  it  would  be  confus¬ 
ing  for  the  participants  generally  to  re¬ 
ceive  an  SPD  which  described  both  the 
old  plan  and  the  new  plan;  it  would 
look  like  two  SPDs  under  one  cover.  To 
avoid  this,  the  regulatlcms  provide  an 
optional  way  to  comply  under  which  the 
plan  can  give  participants  who  continue 
to  be  eligible  tmder  the  old  plan  a  copy 
of  the  SPD  of  the  new  plan  and  a  de¬ 
scription  of  how  the  merger  affects  these 
participants.  Also,  updated  SPDs  of  the 
new  plan  must  identify  this  class  of 
participants  and  inform  them  of  their 
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right  to  inspect  and  get  c(^ies  of  old 
plan  dociunents. 

The  second  special  case  concerns  plans 
maintained  by  labor  organizations  for 
their  members  which  pay  their  benefits 
out  of  the  general  assets  of  the  organi¬ 
zation.  These  organizations  are  already 
required  by  another  federal  law  to  file 
plan  information  with  the  Department. 
The  regulation  therefore  excxises  them 
from  filing  the  same  Information  with 
the  Department  as  an  SPD  filing.  An 
SPD  must  be  distributed  to  participants 
and  beneficiaries.  However,  the  terms  of 
many  of  these  plans  are  contained  in  the 
constitution  or  by-laws  of  the  labor  orga¬ 
nization.  The  regulation  provides  that 
the  constitution  or  by-laws  may  be  used 
as  the  SPD  if  a  supplement  is  also  fur¬ 
nished  which  contains  any  information 
required  by  these  regulations  which  is 
not  in  the  constitution  or  by-laws.  Only 
the  supplement  needs  to  be  filed  with 
the  Department. 

The  third  special  case  includes  retirees 
under  a  pension  plan,  beneficiaries  re¬ 
ceiving  benefits  from  a  pension  plan,  and 
employees  who  s^)arated  from  employ¬ 
ment  with  a  vested  right  to  pension  bene¬ 
fits  at  a  later  time.  All  three  groups  have 
their  rights  under  the  plan  fixed;  rela¬ 
tively  few  changes  which  the  plan  makes 
wUl  affect  their  situations.  It  would  be 
expensive  and  wasteful  to  provide  these 
pe<^le  routinely  with  updated  SPDs  and 
summaries  of  material  modifications 
which  do  not  concern  them  in  any  way, 
and  which  might  in  fact  mislead  them 
about  their  rights  under  the  plan.  The 
regulation  therefore  provides  that  a  plan 
need  only  furnish  these  people  a  copy  of 
the  SPD  which  was  current  at  the  time 
their  rights  were  fixed  and  with  those 
summaries  of  material  modifications  that 
have  information  they  need  to  know.  The 
regulation  does  not  deprive  these  iteople 
of  a  chance  to  see  plan  documents  if 
they  want  to,  however.  In  addition,  when 
an  updated  SPD  is  distributed,  these 
people  must  be  notified  and  must  be  in¬ 
formed  that  they  will  be  sent  a  copy  if 
they  request.  The  plan  must  also  send 
these  people  who  request  it  a  copy  of  any* 
summary  of  material  modifications  that 
was  not  furnished  to  them. 
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Part  II — Technical  Explanation  or  the 
Regulation 

On  December  4,  1974,  notice  was  pub¬ 
lished  in  the  Federal  Register  (30  FR  42234) 
of  proposed  regulations  concerning  report¬ 
ing  and  disclosure  under  the  Act.  On  May  6, 
1975,  a  regulation  was  published  (40  FR 
19460;  see  also  40  FR  20628,  May  12,  1975) 
deferring  untU  August  31.  1975  the  require¬ 
ment  that  plan  administrators  file  with  the 
Secretary  of  Labor,  and  furnish  to  plan  par¬ 
ticipants  and  beneficiaries,  copies  of  a  sum¬ 
mary  plan  description. 

On  May  6,  1075,  a  notice  was  published  (40 
FR  19715)  announcing  that  certain  final  reg¬ 
ulations  concerning  summary  plan  descrip¬ 
tions  would  appear  In  the  Federal  Register. 

On  May  12,  1975,  a  final  rule  (40  FR 
20629)  and  proposed  rule  (40  FR  20653) 
redesignating  both  final  and  proposed 
subchapters,  parts  and  sections  were 
published  in  the  Federal  Register. 
Under  this  redesignation  system,  the 
section  numbers  of  proposed  and 
adopted  regulations  promulgated  under 
CTiapter  XXV  are  based  on  the  section 
numbers  of  the  Act  to  which  each  regu¬ 
lation  relates.  The  December  4,  1974, 
proposed  regulations  have  been  redesig¬ 
nate  in  accordance  with  this  system. 

On  Jime  9,  1975,  notice  was  published 
in  the  I^deral  Register  (40  FR  24642) 
of  proposed  regulations  concerning  re¬ 
porting  and  disclosure  under  the  Act. 
These  proposed  regulations  covered, 
among  other  items,  the  content,  style 
and  format  of  the  summary  plan  de¬ 
scription,  general  reporting  and  disclo¬ 
sure  requirements  and  further  deferral 
of  certain  initial  reporting  and  disclo¬ 
sure  requirements,  including  the  plan 
description  and  summary  plan  descrip¬ 
tion. 

On  August  15,  1975  final  rules  (40  FR 
34526)  were  issued  by  the  Department 
deferring  imtil  May  30,  1976  the  report¬ 
ing  and  disclosure  of  summary  plan  de¬ 
scriptions  for  pension  and  welfare  plans. 

On  March  18,  1976  the  Department 
issued  a  news  release  indicating  that 
employee  benefit  plans  would  be  given 
an  alternative  to  the  requirement  that 
summary  plan  descriptions  be  furnished 
on  or  before  May  30,  1976.  Instead,  both 
pension  and  welfare  plans  could  provide 
an  FRISA  Notice  to  plan  participants 
and  beneficiaries.  On  April  23,  1976  final 
rules  (41  FR  16957)  were  Issued  imple¬ 


menting  the  alternative  referred  to  in 
ttM  March  It,  1976  news  release  and 
making  final  propoaed  regulations 
f  i  2520.101-1,  2520.102-1,  2520.104-1, 

2520.104a-l.  2520.104a-2.  2520.104a-4. 

2520.104b-l,  and  2520.104b-30. 

On  January  25,  1977  the  Department 
Issued  a  press  release  (USDL  77-80) 
which  Indicated  that  summary  plan  de¬ 
scription  filing  and  disclosure  dates 
would  be  extended  from  March  31,  1977 
to  May  31,  1977. 

The  regulations  published  here  are  the 
final  version  of  the  remaining  proposed 
sections  published  in  the  Federal  Regis¬ 
ter  on  June  9,  1975.  These  sections  are 
SI  2520.102-2,  2520.102-3,  2520.102-4, 

2520.104- 4,  2520.104a-3,  2520.104b-2, 

2520.104b-3,  and  2520.104b-4.  Section 
2520.102-3  (m)  includes  a  standard 
statement  which  may  be  used  to  satisfy 
the  requirement  of  describing  the  pro¬ 
visions  ot  Title  IV  of  the  Act.  Section 
2520.102-3  (t)  Includes  a  statemrat  of  the 
general  rights  of  plan  participant  and 
beneficiaries  under  ERISA.  Sections 

2520.104- 26  and  2520.104-27,  based  on 
proposed  §  2520.102-3  (s)  and  ccHnments 
submitted  to  the  Department,  provide  a 
limited  exemption  and  an  alternative 
method  of  compliance  for  unfimded  dues 
financed  pension  and  welfare  plans 
maintained  by  employee  organizations. 

Sections  2520.102-3 (m),  2520.102-3(t) . 

2520.104- 26,  2520.104-27,  2520.104b-(2) 
(d)(2),  2520.1041t>-2(e)(2),  and  2520.- 
104b-2(f)  are  Interim  regulations  pro¬ 
posed  for  final  adoption.  Interested  per¬ 
sons  are  invited  to  submit  written  data, 
views  or  arguments  concerning  those  sec¬ 
tions  by  April  15,  1977.  Such  data,  views 
and  arguments  should  be  submitted  to 
the  Office  of  Regulatory  Standards  and 
Exceptions,  Pension  and  Welfare  Benefit 
Programs,  Room  C-4526.  UJ3.  Depart¬ 
ment  of  Labor,  Washington,  D.C.  20216, 
Attn ;  SPD  Regs.  All  comments  should  be 
clearly  referenced  to  the  section  to  which 
they  are  directed. 

The  sections  listed  in  the  paragraph 
immediately  above  have  not  previously 
been  proposed  and  are  promulgated  as 
interim  and  proposed  rules  imder  the 
authority  of  5  U.S.C.  §  553(a)  (3)  (B)  of 
the  Administrative  Procedure  Act,  which 
permits  an  agency  for  good  cause  to 
issue  an  interim  rule  without  notice  and 
opportunity  for  comment  if  “notice  and 
public  procedure  thereon  are  impractical, 
unnecessary,  or  contrary  to  the  public 
interest”.  Pursuant  to  the  requirements 
of  5  U.S.C.  553(a)(3)(B),  a  brief  state¬ 
ment  of  reasons  supporting  a  finding  of 
good  cause  by  an  agency  must  accom¬ 
pany  the  issuance  of  an  interim  rule 
without  public  notice  and  comment 
imder  this  section.  The  following  findings 
are  made  pursuant  to  5  U.8.C.  553(a)  (3) 
(B) : 

Issuance  of  proposals  with  regard  to 
those  sections  would  delay  and  Impede 
those  plans  which  either  have  already 
printed  and  distributed,  or  have  printed 
and  are  about  to  distribute,  summary 
plan  descriptions.  The  dday  Inherent  in 
the  propo^,  comment  and  revlskm 
process  would  in  some  cases  deny  timely 
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information  to  participants  and  bene* 
flciaries.  Such  delay  would  be  contrary 
to  the  public  interest  in  prompt  and  com¬ 
plete  disclosure. 

Consequently,  these  regulations  are  is¬ 
sued  in  interim  and  proposed  form  to 
permit  compliance  and  rdlance  thereon 
at  the  earliest  possible  date  while  also 
providing  for  necessary  comments  before 
issuance  of  final  regulations. 

Section  2520.102-2.  Final  regulation 
S  2520.102-2,  which  describes  the  style 
and  format  of  the  summary  plan  descrip¬ 
tion,  modifies  the  proposed  regulation  in 
three  areas:  general  format,  termination 
insurance  references,  and  foreign  lan¬ 
guage  requirements. 

In  paragraph  (b) ,  general  format,  the 
example  contained  in  the  proposal  has 
been  replaced  with  general  language  re¬ 
quiring  that  restrictive  provisions  in  the 
plan  not  be  minimized  in  the  summary 
plan  description.  Language  has  also  been 
added  requiring  in  general  that  plan 
advantages  and  disadvantages  are  to  be 
presented  without  exaggerating  the 
former  or  minimizing  the  latter.  Last, 
there  is  a  new  statement  to  the  effect 
that  restrictive  plan  provisions  need  not 
be  disclosed  in  close  conjunction  with 
benefit  provisions:  they  may  be  placed 
in  different  pages  of  the  summary  plan 
description,  provided  that  adjacent  to 
the  benefit  description  there  is  a  refer¬ 
ence  to  the  page  on  which  the  restric¬ 
tions  are  described. 

Pursuant  to  public  comments,  pro¬ 
posed  paragraph  (c)  regarding  refer¬ 
ences  to  termination  insurance  has  been 
deleted.  ITie  substantive  references  to 
termination  insurance  have  been  placed 
in  §  2520.102-3,  where  they  are  properly 
addressed  as  a  “content”  item,  as  op¬ 
posed  to  a  style  and  format  item.  In  addi¬ 
tion,  the  requirement  of  the  proposed 
rule  that  termination  insurance  infor¬ 
mation  must  be  placed  on  the  first  page 
of  the  summary  plan  description  has 
been  eliminated.  Comments  indicated 
that  the  first  page  would  become  too 
cluttered  with  print  if  the  termination 
insurance  statement  had  to  be  on  that 
page. 

Finally,  the  foreign  language  require¬ 
ments  in  proposed  paragraph  (d)  have 
been  modified  to  conform  with  those  for 
the  summary  annual  report  (52520.104b- 
10).  An  example  has  been  added  to 
clarify  how  the  test  operates. 

Section  2520.102-^  Final  regulation 
5  2520.102-3  sets  forth  the  information 
that  must  be  included  in  the  summary 
plan  description  furnished  to  plan  par¬ 
ticipants  and  beneficiaries.  The  content 
provisions  of  proposed  §  2520.102-3  have 
been  modified  pursuant  to  comments. 

A  new  statement  has  been  inserted  at 
the  beginning  of  the  section  to  clarify 
which  plan  provisicms  must  be  reflected 
in  the  summary  plan  description.  The 
summary  plan  description  must  reflect 
the  plam  provisions  as  of  a  date  not 
earlier  than  120  days  prior  to  the  date 
the  summary  is  disclosed.  It  would  be 
unreasonable  to  require  that  the  sum¬ 
mary  refiect  the  plan  as  of  the  date  it  is 
disclosed;  It  would  be  difllcult  if  not  im¬ 


possible  to  Include  a  descrlptitm  of  provi¬ 
sions  i^ilch  were  amoided  shortly  btf (uw 
the  disclosure  date.  However,  a  summary 
may  reflect  idan  amoMlments  made 
within  the  120  day  period  bef<u«  it  is 
disclosed.  See  S2520.104b-3(b).  A  second 
new  statonent  has  been  inserted  at  the 
beginning  of  the  section  to  make  it  clear 
that  the  content  provisions  apply  to  both 
pension  and  welfare  plans  unless  other¬ 
wise  specified. 

Paragrai^  (b).  regarding  the  name 
and  address  of  the  plan  sponsor,  has  been 
rephrased  for  clarity.  A  new  requiranent 
has  been  added  for  multiple  employer 
plans,  whether  collectively  bargained  or 
not.  To  enable  participants  in  these  plans 
to  know  whether  their  employer  p€ir- 
ticipates  in  the  plan,  the  summary  plan 
description  must  provide  not  only  the 
name  and  address  of  the  associaticm  or 
committee  maintaining  the  plan,  but 
also  a  statement  informing  them  of  their 
right  to  obtain  a  list  of  all  the  partici¬ 
pating  employers  and  employee  organi¬ 
zations  (if  any)  in  the  plan. 

Paragraph  (g) ,  information  regarding 
the  agent  for  service  of  legal  process, 
contains  a  new  requirement  for  a  state¬ 
ment  that  service  of  legal  process  may 
be  made  upcm  a  plan  trustee  or  the  plan 
administrator.  Section  502(d)(1)  of  the 
Act  provides  that  the  plan  is  properly 
served  if  a  plan  trustee  or  administrator 
is  served. 

■nie  requirement  of  proposed  para- 
gra]^  (h)  that  the  summary  plan  de¬ 
scription  contain  the  name,  title,  and 
“business  address”  of  each  plan  trustee 
has  been  altered  slightly  and  clarified  by 
requiring  instead  the  name,  title,  and 
“address  of  the  principal  place  of  busi¬ 
ness”  of  each  trustee. 

Proposed  paragraph  (i)  required  the 
listing  of  any  collective  bargaining  agree¬ 
ments  relating  to  the  plan,  with  a  speci- 
ficaticm  of  the  sections  relevant  to  the 
plan.  If  the  number  of  agreements  ex¬ 
ceeded  ten,  the  proposed  rule  did  not 
require  such  listing  and  relevant  sec¬ 
tion  information  if  the  subject  matter  of 
the  relevant  provisions  was  summarized 
and  if  the  parties  to  the  agreements  were 
listed.  Many  ccxnments  were  received 
from  collectively  bargained  plans  object¬ 
ing  to  the  burdensome  consequences  of 
this  rule  to  both  small  and  large  plans. 
Accordingly,  the  requirements  of  para¬ 
graph  (i)  have  been  changed  to  lessen 
that  burden  by  merely  requiring  a  state¬ 
ment  to  the  effect  that  the  plan  is  main¬ 
tained  pursuant  to  one  or  several  agree¬ 
ments  and  that  copies  of  the  agreements 
are  available  for  examination  as  pro¬ 
vided  by  5!  2520.104b-l  and  2520.104b- 
30.  A  new  provlsi(»  has  been  added  to 
paragraph  (1)  which  defines  “mainte¬ 
nance  of  a  plan  piusuant  to  a  collective 
bargaining  agreement”  for  purposes  of 
disclosure  in  the  summary  plan  descrip¬ 
tion.  Oenerally,  a  plan  is  so  maintained 
if  a  provision  of  any  past  or  present  col¬ 
lective  bargaining  agreement  is  deter¬ 
minative  of  or  controlling  upon  any  du¬ 
ties.  rights  or  benefits  under  the  plan. 

Paragraph  (m),  relating  to  termina- 
tl(m  Insurance,  was  included  in  pcua- 
graph  (1)  of  the  proposal  and  is  now  a 


separate  paragraph.  The  substance  of 
the  paragraph  remains  as  proposed  ex¬ 
cept  for  the  additicm  of  an  optional 
standard  statement  generally  describing 
the  insurance  provisions  of  Title  IV  of 
the  Act  which  plans  may  use  to  satisfy 
the  requirements  of  this  paragrai^.  A 
standaM  statement  was  suggested  by  the 
Pension  Benefit  Guaranty  Corporation 
and  in  comments  on  the  proposed  regula-' 
tion.  Descriptions  of  plans  not  eligible  for 
insurance  must  so  state.  Because  of  the 
addition  of  the  standard  statement  sec¬ 
tion  2520.102-3  (m)  is  an  interim  regula¬ 
tion.  proposed  for  final  adoption  but  also 
effective  immediately.  A  final  regulation 
is  expected  to  be  published  on  May  3. 
1977.  A  plan  which  is  in  existence  prior 
to  the  date  on  which  the  final  version  of 
paragraph  (m)  is  published  may  use  the 
Interim  version  of  paragraph  (m)  in  its 
initial  summary  plan  description  if  it  is 
filed  and  disclos^  before  the  later  of 
July  15.  1977  or  120  days  after  the  plan 
becomes  subject  to  Title  I  of  the  Act. 

Such  a  summary  plan  description  will 
be  deemed  to  have  complied  with  the 
requirement  to  include  Title  IV  informa - 
tl<xi  even  if  the  final  version  of  para¬ 
graph  (m)  is  different  and  is  in  effect 
before  the  date  when  the  summary  plan 
description  is  filed  and  disclosed.  Of 
course,  if  interim  paragraph  (m)  is  mod¬ 
ified  in  the  final  version  pursuant  to  com¬ 
ments.  a  summary  of  a  change  in  infor¬ 
mation  required  to  be  included  in  the 
summary  plan  description  (see  $  2520.- 
104b-3)  may  be  required  from  a  plan 
that  uses  the  interim  version  in  a  sum¬ 
mary  plan  description  filed  and  disclosed 
after  the  final  regulation  is  in  effect. 

For  example,  a  plan  in  existence  be¬ 
fore  the  date  of  publication  of  this  in¬ 
terim  regulation  may  file  and  distribute 
an  initial  summary  plan  description  on 
July  15,  1977  which  complies  with  the 
requirements  of  interim  and  proposed 
5  2520.102-3(m).  A  plan  that  comes  into 
existence  on  March  20.  1977  may  also 
follow  the  interim  and  proposed  regula¬ 
tion  for  an  initial  summary  plan  de¬ 
scription  filed  and  disclosed  not  later 
than  July  18,  1977.  However,  assuming 
that  the  final  version  of  paragraph  (m) 
is  published  on  May  3.  1977,  a  plan  that 
comes  into  existence  on  June  15.  1977 
must  follow  the  final  regulation  for  its 
initial  summary  plan  description  due  on 
October  13.  1977. 

Paragraph  (n)  (previously  paragraph 
(m)),  which  required  a  description  of 
plan  provisions  for  crediting  service  for 
eligibility,  vesting,  benefit  accrual  and 
breaks  in  service,  has  been  modified  to 
account  for  the  use  of  equivalencies  or 
elapsed  time.  See  regulations  concerning 
minimum  standards  (CThapter  XXV.  Part 
2530),  published  on  S^tember  8,  1975, 
40  FR  41654  et.  seq.,  and  on  December 
28,  1976,  41  FR  56462  et.  seq.  Because  of 
the  many  possible  ccHnblnattons  of  hoiirs 
counting,  equivalencies  and  elapsed  time, 
the  final  paragraph  has  been  phrased 
more  generally  than  the  proposal. 

Because  the  time  for  filing  and  dis¬ 
closing  the  sxunmary  plan  descrtotlon 
has  been  extended  to  after  the  expliwttoa 
of  the  time  for  making  retroactlvw 
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amendments  under  section  401(b)  of  the 
Internal  Revenue  Code  of  1954  (Code), 
proposed  paragnuih  (n)  is  no  longer 
relevant.  Proposed  paragraph  (n)  has 
been  replaced,  with  a  new  paragraph  (o) 
requiring  a  warning  to  participants  and 
beneficiaries  of  pension  plans  using  the 
interim  provisions/“cutback”  rule  (set 
forth  by  the  Internal  Revenue  Service  in 
.Revenue  Ruling  76-378)  that  certain 
provisions  of  the  plan  are  subject  to 
potential  modification,  and  requiring  the 
identification  of  such  plan  provisions. 

Paragraph  (p)  (previously  paragraph 
(o) ) ,  regarding  sources  of  contributions 
to  the  plan  and  the  method  by  which 
the  amount  of  contribution  is  calculated, 
has  been  modified  pursuant  to  public 
comments  to  make  it  clear  that  defined 
benefit  plans  may  simply  state  that  the 
annual  contribution  is  actuarially  deter¬ 
mined. 

Proposed  paragraph  (s),  regarding 
union  dues  plans,  hsis  been  deleted.  Union 
dues  plans  are  treated  in  SS  2520.104-26 
and  2520.104-27. 

Paragraph  (t),  a  new  interim  and 
proposed  paragraph  added  piu^suant  to 
comments,  requires  a  statement  of  the 
general  rights  of  plan  participants  and 
beneficiaries  under  ERISA.  The  com¬ 
ments  pointed  out  that  while  the  pro¬ 
posed  regulation  required  that  the  con¬ 
tent  of  the  summary  plan  description 
cover  important  information  concerning 
the  plan,  it  did  not  require  the  inclu¬ 
sion  of  information  regarding  important 
rights  participants  and  beneficiaries 
have  imder  the  Act.  The  comments  urged 
that  the  Secretary  use  his  authority 
under  section  104(c)  of  the  Act  to  re¬ 
quire  by  regulation  the  furnishing  of  a 
statement  of  such  rights  as  a  content 
Item  of  the  siunmary  idan  description. 

The  summary  plan  description  pro¬ 
vides  an  appropriate  vehicle  for  the  dis¬ 
semination  of  information  concerning 
ERISA  rights  to  participants  and  bene¬ 
ficiaries  because  it  is  the  document  which 
contains  basic  information  on  plan  rights 
and  obligations  and  is  required  to  be  dis¬ 
tributed  to  all  plan  participants  and 
beneficiaries.  The  point  made  in  the  com¬ 
ments  was  well  taken,  and  paragraph  (t) 
has  therefore  been  added  to  the  regula¬ 
tion. 

In  general  terms,  the  regulation  re¬ 
quires  that  the  statement  include  a  de¬ 
scription  of  the  rights  of  participants  to 
secure  informaticm  concerning  the  pro¬ 
visions  of  the  plan,  its  operation,  and  the 
participant’s  benefit  status,  if  applicable. 
The  statement  must  also  include  infor¬ 
mation  concerning  the  prohibition  of  re¬ 
taliatory  action  of  section  510  of  the  Act. 
and  information  concerning  a  partici¬ 
pant’s  remedies  under  the  law.  The  regu¬ 
lation  also  requires  that  this  informa¬ 
tion  be  presented  in  language  the  aver¬ 
age  plan  participant  can  understand.  For 
ease  of  compliance,  the  regulation  in¬ 
cludes  a  standard  statement  which  plans 
may  use  to  satisfy  this  requirement. 

Because  the  requirement  of  paragraph 
(t)  was  not  proposed,  §  2520.102-3(t)  is 
an  interim  regulation  proposed  for  final 
adoption  but  also  effective  immediately. 
A  final  regulation  is  expected  to  be  pub¬ 


lished  on  May  3. 1977.  A  plan  which  is  in 
existence  prior  to  the  date  on  which  the 
final  version  of  paragraph  (t)  is  pub¬ 
lished  may  use  the  interim  version  of 
paragraph  (t)  in  its  initial  summary 
plan  description  if  it  is  filed  and  disclosed 
before  the  later  of  July  15,  1977  or  120 
days  after  the  plan  becomes  subject  to 
Title  I  of  the  Act.  Such  a  summary  plan 
description  will  be  deemed  to  have  com¬ 
plied  with  the  requirement  to  include  a 
statement  of  ERISA  rights  even  if  the 
final  version  of  paragraph  (t)  is  different 
and  is  in  effect  before  tlie  date  when  the 
summary  plan  description  is  filed  and 
disclosed.  Of  course,  if  interim  paragraph 
(t)  is  modified  in  the  final  version  pur¬ 
suant  to  comments,  a  summary  of  a 
change  in  information  required  to  be  in¬ 
cluded  in  the  summary  plan  description 
(see  §  2520.104b-3)  be  required  from  a 
plan  that  uses  the  interim  version  in  a 
summary  plan  description  filed  and  dis¬ 
closed  after  the  final  regulation  is  in  ef¬ 
fect.  See  the  example  following  the  ex¬ 
planation  of  §  2520.102-3  (m) . 

Section  2520.102-4.  Pinal  §  2520.102-4, 
which  provides  an  option  to  prepare 
different  siunmary  plan  descriptions  for 
different  classes  of  participants  and 
beneficiaries,  is  essentially  unchanged 
from  the  proposed  regulation  (40  PR 
24655).  On  the  basis  of  comments  re¬ 
ceived  regarding  this  section,  the  re¬ 
quirement  to  list  all  other  covered  classes 
on  the  first  page  of  the  text  has  been 
modified  to  allow  such  information  to  be 
included  in  other  pages  of  the  summary 
if  classes  are  too  niunerous  to  be  listed 
on  the  first  page. 

Some  comments  suggested  deleting  the 
requirement  to  list  other  covered  classes 
of  participants  and  beneficiaries.  These 
suggestions  were  not  adopted.  Such  in¬ 
formation  will  be  used  to  participants  in 
a  variety  of  ways.  For  example,  a  par¬ 
ticipant  may  have  changed  classifications 
in  the  past  or  may  do  so  in  the  future, 
thereby  affecting  his  or  her  benefit 
rights.  Participants  may  also  find  such 
Information  u^ul  in  conjimction  with 
the  financial  reporting  imder  the  Act 
(that  is,  who  has  an  interest  in  plan 
assets  besides  the  participant’s  own 
class) . 

Section  2520.104-4.  Final  §  2520.104-4 
provides  an  alternative  method  of  com¬ 
pliance  with  the  summary  plan  descrip¬ 
tion  requirements  for  pension  plans 
which  have  absorbed  other  pension  plans 
through  a  merger  or  other  acquisition. 

Proposed  paragraph  (b)  established 
two  sets  of  requirements  for  merged 
plants  wishing  to  use  the  alternative; 

( 1 )  At  the  time  ot  the  merger:  Furnish  de¬ 
scriptions  of  the  successor  plan,  the  merger 
agreement  and  transitional  benefit  provi¬ 
sions;  and 

Make  available  on  request,  without  charge, 
a  copy  of  the  merged  plan  description  to  each 
participant  covered  under  the  merged  plan, 
each  beneficiary  reoelvlng  benefits  under  the 
merged  plan,  and  any  former  employee  who 
terminated  employmrat  with  a  right  to  a 
deferred  vested  benefit  imder  the  merged 
plan,  and 

(2)  After  the  merger:  Prepare  all  subse¬ 
quent  summary  plan  descriptions  so  that 
they  (1)  identify  the  merged  plan  partici¬ 


pants  on  the  first  page  and  (U)  state  that 
summary  plan  descriptions  of  the  merged 
plan  will  be  furnished  upon  request. 

Comments  received  on  the  above  re¬ 
quirements  generally  objected  to  them. 
The  comments  on  proposed  f  2520.104-4 
(b)(1)  objected  to  the  requirement  of 
disclosure  “at  the  time  of  the  merger.’’  It 
was  argued  that  plans  should  be  allow^ed 
a  reasonable  period  of  time  to  report  and 
disclose  merger  details  (e.g.,  within 
ninety  days  from  the  date  of  the 
merger).  There  were  also  objections  to 
requiring  disclosure  of  a  description  or 
a  copy  of  the  merger  agreement  on  the 
grounds  that  the  agreement  would  be 
incomprehensible  to  most  participants 
(e.g.,  such  agreements  usually  contain 
technical  actuarial  and  accounting 
language).  The  comments  on  §  2520.104- 
4(b)  (2)  objected  to  the  first-page  list¬ 
ing  requirement  as  cumbersome. 

Merged  plan  participants  should  have, 
as  a  minimum,  a  copy  of  the  summary 
plan  description  and  any  summaries  of 
material  modifications  of  the  successor 
plan,  and  information  concerning 
whether  and  how  the  merger  affects 
merged  plan  provisions  and  benefits  as 
well  as  how  the  successor  plan  applies  to 
merged  plan  participants.  The  refeula- 
tion  therefore  substitutes  a  requirement 
for  a  separate  summary  statement 
describing  the  effects  of  the  merger  for 
the  requirement  in  the  proposed  regula¬ 
tions  that  a  cc^y  of  the  merger  agree¬ 
ment  be  furnished.  Merged  plan  par¬ 
ticipants  should  also  be  informed  that 
copies  of  the  merged  plan  documents, 
the  merger  documents,  and  the  successor 
plan  documents  are  available  upon  re¬ 
quest  (for  a  duplication  charge)  or  for 
inspection  pursuant  to  $S  2520.104b-l 
and  2520.104b-30. 

The  successor  plan  summary  plan 
description,  summaries  of  material  modi¬ 
fications  to  such  plan,  and  the  state¬ 
ment  should  be  disclosed  to  merged  plan 
participants  reasonably  quickly.  The 
draft  adopts  the  summary  plan  descrip¬ 
tion  deadline  in  section  104(b)(1)(A). 
i.e.,  ninety  days.  Merged  plan  partici¬ 
pants  are  therefore  treated  in  the  same 
manner  as  new  participants  in  the  suc¬ 
cessor  plan. 

The  requirement  in  the  proposed  reg¬ 
ulation  that  updated  summary  plan  de¬ 
scriptions  of  the  successor  plan  identify 
the  classes  of  merged  plan  participants 
on  the  first  page  has  been  eliminated. 
Such  a  listing  could  be  long,  and  there¬ 
fore  confusing.  However,  the  regulation 
retains  the  requirement  that  all  sub¬ 
sequent  updated  summary  plan  descrip¬ 
tions  of  the  successor  plan  contain  a  list 
of  the  classes  of  participants  to  w'hich 
old  plan  provisions  apply. 

It  should  be  noted  that  because  these 
regulations  are  prospectively  effective, 
the  alternative  provided  in  this  section, 
in  response  to  comments,  is  applicable 
only  to  plan  mergers  which  occur  after 
the  issuance  of  the  initial  summary  plan 
description  under  the  Act. 

The  following  findings  are  made  with 
respect  to  the  promulgation  of  f  2520.- 
104-4  as  an  alternative  method  of  com¬ 
pliance  under  section  110  of  the  Act: 
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1.  The  use  of  such  alternative  method 
Is  consistent  with  the  purposes  of  Title 
I  of  the  Act.  and  provides  adequate  dis- 

-  closure  to  plan  participants  and  bene¬ 
ficiaries  and  adequate  reporting  to  the 
Secretary.  Partici^nts  and  beneficiaries 
of  the  merged  plan  will  have  received 
a  summary  plan  description  for  that 
plan.  Section  2520-104-4  requires  the 
reporting  and  disclosure  of  the  most 
recent  summary  plan  description  of  the 
successor  plan  to  the  merged  plan  par¬ 
ticipants  and  beneficiaries,  along  with 
the  appropriate  summaries  of  material 
modifications.  These  documents  will  also 
be  filed  with  the  Secretary.  It  also  re¬ 
quires  the  disclosure  to  such  predeces¬ 
sor  plan  participants  and  beneficiaries 
of  additional  information  detailing  the 
effects  of  the  merger  on  their  rights  and 
benefits  under  both  the  predecessor  and 
successor  plans.  In  addition,  tlie  alter¬ 
native  requires  that  such  participants 
and  beneficiaries  be  informed  of  their 
right  to  examine  and  obtain  copies  of 
documents  related  to  both  plans  and 
to  the  merger.  Participants  and  bene¬ 
ficiaries  of  the  merged  plan  thus  receive 
comprehensive  Information  concerning 
the  plan  provisions  applicable  to  them. 

2.  The  application  of  the  statutory  re¬ 
quirements  in  the  absence  of  this  alter¬ 
native,  would  increase  the  costs  to  the 
successor  plan  by  requiring  an  updated 
summary  plan  description  earlier  than 
might  otherwise  be  required  and  by  re¬ 
quiring  lengthy  descriptions  of  merged 
jdan  provisions  which  could  apply  to  rel¬ 
atively  few  participants. 

3.  The  application  of  the  statutory  re¬ 
quirements  in  the  absence  of  this  alter¬ 
native,  would  be  sulverse  to  the  interests 
of  plan  participants  in  the  aggregate. 
The  increased  cost  which  would  be  in¬ 
curred  in  the  absence  of  the  alternative 
would  dissipate  plan  assets  without  re¬ 
turning  a  material  benefit  to  partici- 
pcmts.  In  addition,  if  the  siunmary  plan 
description  of  the  successor  plan  were 
required  to  describe  the  provisions  of 
merged  plans  separately  and  fully,  the 
document  could  confuse  participants  and 
beneficiaries  because  of  the  several  de¬ 
scriptions,  and  could  result  in  a  very 
large  document  where  several  mergers 
had  occurred. 

Sections  2520.104-26  and  2520.104-27. 
Sections  2520.104-26  and  2520.104-27  are 
new  sections  replacing  {  2520.102-3(s), 
Issued  pursuant  to  sections  104(a)  (3) 
and  110  of  the  Act,  to  carry  out  the  aims 
announced  in  ERISA  Technical  Release 
No.  1000  (July  21.  1976) ,  and  are  interim 
regulations  proposed  for  final  adoption, 
but  also  effective  immediately.  These  two 
sections  simplify  the  reporting  and  dis¬ 
closure  requirements  for  imfunded  dues 
financed  plans  maintained  by  employee 
organizations.  Unfunded  dues  financed 
plans  are  those  which  pay  benefits  out  of 
the  employee  organlzati^’s  general  as¬ 
sets,  which  are  derived  wholly  or  partly 
from  member^ip  dues.  The  llmit^  ex¬ 
emption  and  alternative  method  of  com¬ 
pliance  established  by  these  two  sections 
respond  to  comments  received  from  em¬ 
ployee  organizations  with  such  plans 
which  are  already  subject  to  reporting 


and  disclosure  obligations  idmiiAr  to 
ERISA’s  under  the  Labor-Management 
Reporting  and  DlsclQsure  Act  (LMRDA) . 
These  regulations  prevent  duplicative  re¬ 
porting  and  disclosure  which  would 
otherwise  be  the  consequence  of  ERIBA 
and  the  LMRDA. 

Unfimded  dues  financed  plans  main¬ 
tained  by  employee  organizations  are 
exempted  under  the  authority  of  secticms 
104(a)  (3)  and  110  of  the  Act  from  the 
requirements  to  file  the  following  with 
the  Secretary  of  Labor:  plan  description. 
Form  EBS-1;  a  complete  copy  of  the 
summary  plan  description;  the  annual 
report.  Form  5500.  In  addition,  un¬ 
funded  dues  financed  plans  are  ex¬ 
empted  from  tlie  requirement  to  furnish 
summary  annual  reports  to  plan  par¬ 
ticipants  and  beneficiaries.  These  report¬ 
ing  and  disclosure  requirements  are  in¬ 
appropriate  as  to  dues  financed  plans  in 
view  of  the  pre-existing  reporting  and 
disclosure  requirements  of  the  LMRDA. 

These  plans  must  meet  the  require¬ 
ments  to  furnish  the  Informaticm  re¬ 
quired  for  summary  plan  descriptions 
set  forth  in  sections  102  and  104  of  the 
Act.  Paragraph  (a)  (3)  of  each  regiila- 
tion  section  provides  that  these  plans  will 
be  treated,  with  certain  exceptions,  in 
the  same  manner  as  plans  which  pre¬ 
viously  filed  and  disclosed  the  summary 
plan  description  without  reliance  on 
guidance  of  the  Department  (see 
SS  2520.104a-3(a)  and  2520.104b-2(f) ). 
In  brief,  a  union  dues  financed  plan  may 
comply  with  the  summary  plan  descrip¬ 
tion  requirements  by  preparing  a  supple¬ 
ment  which,  when  combined  with  the 
earlier  document,  results  in  a  package 
which  meets  the  style,  format  and  con¬ 
tent  requirements  of  these  regulations. 
These  plans  do  not  have  to  meet  the  re¬ 
quirement  of  §  2520.104b-2(f)  (1)  that 
a  copy  of  the  summary  plan  description 
has  l^n  furnished  before  the  date  of 
publication  of  those  regulations.  For 
purposes  of  clarity,  these  paragraphs 
state  that  the  summary  plan  description 
information  may  be  furnished  in  various 
forms,  including  the  employee  organiza¬ 
tion  constitution  or  by-laws. 

However,  iS  2520.104-26  and  2520.104- 
27  make  an  exception  to  the  rules  In 
§  2520.104b-2(f)  for  those  plans  which 
are  part  of  an  employee  organlzaticm’s 
constitution  or  by-laws  and  are  thus  sub¬ 
ject  to  the  organization’s  procedures  for 
amendment  of  those  documents.  The 
exception  is  that  the  constitution  or 
by-laws  may  be  used,  imder  certain  con¬ 
ditions,  even  if  they  indicate  that  a 
certain  portion  of  members’  dues  or  a 
certain  portion  of  the  employee  organi¬ 
zation’s  assets  will  be  used  only  for  the 
payment  of  benefits,  although  such  dues 
or  assets  may  In  fact  be  used  for  general 
employee  organization  purposes,  or  are 
subject  to  the  claims  of  general  creditors 
of  the  employee  organization.  The  con¬ 
ditions  for  use  of  such  constitutimis  or 
by-laws  are  (1)  that  the  sxipplement 
must  clearly  state  that  such  dues  or  as¬ 
sets  may  be  legally  used  for  general  em¬ 
ployee  organisation  purposes,  or  are  sub¬ 
ject  to  the  claims  of  general  creditors  of 
the  employee  organizatl(m.  and  (2)  that 


not  later  than  the  first  opportunity  to 
amend  the  constitution  or  by-laws  (e.g.. 
at  the  next  regularly  scheduled  conven¬ 
tion  of  the  unl<m) .  such  constitution  or 
by-laws  accurately  refiect  the  funded  or 
unfunded  status  of  the  plan  at  that  time. 

The  following  finding  are  made  with 
respect  to  the  promulgation  of  §  2520.- 
104-26  as  an  exemption  under  section 
104(a)  (3)  of  the  Act,  and  of  §  2520.104- 
27  as  an  alternative  method  of  compli¬ 
ance  imder  section  110  of  the  Act: 

1.  The  alternative  is  consistent  with  the 
purposes  of  Title  I  of  the  Act.  and  provides 
adequate  disclosure  to  plan  participants  and 
heneflclarles  and  adequate  reporting  to  the 
Secretary.  Employee  organizations  maintain¬ 
ing  unfunded  dues  financed  plans  are  pres¬ 
ently  required  to  file  with  the  Secretary  Re¬ 
port  Form  LM-1  or  LM-IA,  together  with 
copies  of  the  employee  organization  consti¬ 
tution  or  by-laws,  pursuant  to  the  LMRDA. 
thus  substantially  duplicating  the  reporting 
requirements  of  ERISA  regarding  plan  de¬ 
scriptions  and  summary  plan  descriptions. 
LiXewise,  the  ERISA  requirements  regarding 
annual  reporting  and  summary  annual  re¬ 
porting  are  substantiaUy  dupUcated  by  the 
LMRDA  requirements  relating  to  the  report¬ 
ing  of  Form  LM-a  or  LM-S  to  the  Secretary. 
Disclosure  of  a  summary  plan  description  to 
participants  and  beneficiaries  under  ERISA 
is  required  of  such  plans  by  disclosing  and 
supplementing  the  employee  organization's 
constitution  or  by-laws  describing  such  plan. 

2.  Requiring  such  plans  to  meet  the  re¬ 
quirements  of  Part  1  of  Title  I  of  the  Act 
would  subject  them  to  Increased  costs  and 
to  unreasonable  administrative  burdens  with 
respect  to  their  operation,  since  the  Act 
imposes  ui>on  them  reporting  and  disclosure 
requirements  already  required  in  substance 
by  the  LMRDA. 

3.  Applying  Part  1  of  Title  I  of  the  Act  to 
such  plans  would  be  adverse  to  the  Interests 
of  its  participants  and  beneficiaries  in  the 
aggregate  because  costs  associated  with 
duplicative  reporting  and  disclosure  dlss'pate 
plan  assets  without  material  benefit  to  par¬ 
ticipants  and  beneficiaries.  Therefore,  these 
requirements  of  the  Act  are  Inappropriate  as 
applied  to  dues  financed  welfare  plans,  and 
an  alternative  method  of  compliance  for  dues 
financed  pension  plans  is  warranted. 

Section  2520.104a-3.  Under  paragraph 
(a)  of  this  section,  a  plan  administrator 
Is  required  to  file  a  copy  of  the  summary 
plan  descrlpticxi  with  the  Secretary  of 
Lcdx>r.  The  general  rule  is  that  a  copy  of 
the  summary  idan  description  must  be 
filed  on  or  before  the  last  day  for  furn¬ 
ishing  copies  of  It  to  plan  participants 
and  ben^clarles.  Thus,  thte  section 
merely  incorporates  by  reference  the 
various  dates  for  different  classes  of 
plans  foimd  In  f  2520.104b-2. 

The  rules  for  filing  copies  of  multiple 
summary  plan  descriptions  appear  in 
this  section  (paragraph  (b)).  If  a  jdan 
administrator  prepares  different  sum¬ 
mary  plan  descriptions  for  different 
classes  of  partldpants  within  the  plan, 
then  a  copy  of  each  such  summary,  plus 
a  list  Identifying  each  summary  plan 
description,  must  be  filed  with  the 
Secretary. 

A  new  paragraph  (c)  has  been  added 
to  the  regulation  in  response  to  many 
public  requests  for  a  dartficatlon  of  the 
application  of  the  summary  plan  de¬ 
scription  reporting  requirements  to  ’’ter¬ 
minated”  plans.  Whether  there  is  a  plan 
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so  as  to  require  reporting  or  there  is  no 
plan  to  be  reported  because  of  a  termina¬ 
tion  prior  to  the  reporting  date  must  be 
determined,  for  reporting  and  disclosure 
purposes,  on  the  basis  of  whether  there 
is  a  sufficiently  active  entity  remaining 
after  the  termination  so  as  to  raise  the 
concerns  which  underUe  the  reporting 
and  disclosure  provisions  of  the  Act. 
Based  on  these  principles,  paragraph  (c) 
establishes  separate  t^ts  for  pension  and 
for  welfare  plans.  For  pension  plans,  the 
test  is  whether  all  participants  and  bene¬ 
ficiaries  have  received  their  appropriate 
distributions  from  the  plan.  So  long  as 
there  is  a  concern  with  the  commence¬ 
ment  or  continuation  of  benefits  to  par¬ 
ticipants  or  beneficiaries,  summary  plan 
description  reporting  is  appropriate. 
Thus  “frozen  plans,”  for  example,  are 
required  to  filfe  summary  plan  descrip¬ 
tions  with  the  Secretary  of  Labor.  The 
test  for  welfare  plans  is  whether  an  event 
can  occur  which  will  result  in  a  liability 
of  the  plan  to  pay  benefits.  Under  the 
regulation,  the  discovery  of  a  claim  does 
not  constitute  an  event. 

Section  2520.104b-2.  Under  paragraph 

(a)  of  this  section,  plan  administrators 
are  required  to  furnish  the  summary 
plan  description  to  plan  participants 
and  beneficiaries  as  provided  under  sec¬ 
tion  104(b)(1)  of  tlie  Act.  Plan  admin¬ 
istrators  of  plans  subject  to  Part  1  of 
Title  I  of  the  Act  must  furnish  a  copy  of 
the  summary  plan  description  and  a 
statement  of  ERISA  rights  as  provided 
in  §  2520.102-3  (t)  to  each  participant 
covered  imder  the  plan  and  each  pen¬ 
sion  plan  beneficiary  receiving  benefits 
under  the  plan,  within  90  days  after  he 
or  she  becomes  a  participant  or  a  bene¬ 
ficiary  receiving  benefits,  or,  if  later, 
within  120  days  after  the  plan  becomes 
subject  to  Part  1  of  Title  I. 

This  section  does  not  carry  forward 
the  alternative  method  of  distribution 
for  multiemployer  plans  of  §  2520.104b-2 

(b)  of  the  June  9,  1975  proposed  regula¬ 
tions.  Adequate  alternative  methods  of 
compliance  available  to  multiemployer 
plans  are  provided  under  §  2520.104b-l 
(41  FR  15957,  April  23,  1976).  That  final 
regulation  provides  several  alternative 
methods  of  distribution  to  participants 
and  beneficiaries  (e.g.,  special  insert  in  a 
periodical,  in-hand  delivery  at  the  work¬ 
site,  third  class  mail  with  return  re¬ 
quested  and  forw'arding  postage  guar¬ 
anteed). 

Paragraph  (c)  provides  the  de¬ 
ferred  disclosure  date  for  plans  which 
comply  with  the  requirements  of  §  2520.- 
104-5  and  2520.104-6  (the  ERISA  Notice 
procedure) . 

Of  the  various  comments  received  re¬ 
garding  paragraph  (d),  most  were  di¬ 
rected  at  tl^e  inability  of  plans  to  con¬ 
tinue  to  use  the  Form  EBS-1  as  the  sum¬ 
mary  plan  description,  as  had  been  pro¬ 
vided  under  an  earlier  proposed  version 
of  this  section.  Because  the  Form  EBS-1 
has  been  completely  revamped  since  the 
earlier  propd^,  the  EB^l  will  no 
longer  serve  as  a  summary  plan  descrip¬ 
tion  device  for  participants  and  bene¬ 
ficiaries. 

However,  because  of  the  deferral  of  ini¬ 
tial  reporting  and  disclosure  to  May  30, 


1976  (under  proposed  S  2520.104-3),  and 
the  reliance  provided  under  the  pre¬ 
amble  and  proposed  regulation  S  2520.- 
104a-3  issued  on  June  9,  1975  (40  FR 
25642) ,  some  plans  have  filed  an  FBS-1 
(print  date  4/75)  as  a  summary  plan  de¬ 
scription  with  the  Secretary,  and  have 
furnished  such  ccmipleted  EBS-1 's  to 
plan  participants  and  beneficiaries. 
Paragraph  (d)  of  this  regulation  there¬ 
fore  provides  that  if  a  plan  has  filed 
with  the  Department  and  disclosed  to 
participants  and  beneficiaries  a  Form 
EBS-1,  in  reliance  upon  the  proposed 
regulations  of  June  9,  1975,  such  a  filing 
and  disclosure  will  satisfy  this  regula¬ 
tion. 

Under  paragraph  (e)  a  second  cate¬ 
gory  of  plans,  those  which  filed  with  the 
Secretary  and  disclosed  to  participants 
and  beneficiaries  a  summary  plan  de¬ 
scription  on  or  before  May  30,  1976  and 
relied  upon  the  filing  and  disclosure 
method  described  in  the  preamble  to  the 
final  regulations  published  in  the  Fed¬ 
eral  Register  on  April  23,  1976  (41  FR 
16957)  and  announced  in  Departmental 
press  release  USDL-76-706,  published 
April  21,  1976,  are  deemed  to  have  satis¬ 
fied  the  requirements  for  the  initial  dis¬ 
closure  of  the  summary  plan  description 
under  section  104(b)(1)(B)  of  the  Act 
and  S  2520.104b-2  of  the  final  regula¬ 
tions. 

A  separate  requirement  to  furnish  the 
statement  of  ERISA  rights  to  partici¬ 
pants  and  beneficiaries  is  included  in 
subparagraphs  (d)(2)  and  (e)(2).  These 
subparagraphs  were  not  previously  pro¬ 
posed  and  are  interim  regulations  pend¬ 
ing  adoption  of  a  final  rule.  Although 
these  plans  are  deemed  to  have  satisfied 
the  initial  summary  plan  description  re¬ 
quirements,  they  have  not  furnished  a 
statement  of  ERISA  rights,  which  is  a 
separate  requirement  under  the  Act. 
There  would  appear  to  be  no  reason  why 
participants  in  these  plans  could  not  be 
furnished  with  the  statement  relatively 
soon,  and  early  notification  of  these 
rights  is  clearly  in  the  interest  of  partici¬ 
pants.  Subparagraphs  (d)(2)  and  (e) 
(2)  establish  July  15,  1977  as  the  date  by 
which  the  statement  must  be  furnished. 

A  third  category  of  plans  is  described 
in  pwiragraph  (f ) :  those  which  filed  with 
the  Secretary  and  disclosed  to  partici¬ 
pants  and  beneficiaries  a  summary  plan 
description  on  or  after  September  2,  1974 
and  l^fore  the  date  of  publication  of 
these  regulations  without  reliance  upon 
regulations  or  other  documents  issued 
by  the  Department  but  based  upon  the 
provisions  of  the  Act  (sections  102  and 
104  of  Title  I).  Such  plans  shall  be 
deemed  to  have  satisfied  the  require¬ 
ments  for  disclosure  of  the  initial  sum¬ 
mary  plan  description,  provided  that  the 
plan  administrator  on  or  before  July  15, 
1977  files  with  the  Secretary  a  supple¬ 
ment  to  the  previously  filed  summary 
plan  description  ccmtaining  any  items  of 
Information  required  by  §  2520.102-3 
which  were  not  included  in  the  summary 
plan  description.  The  plan  administra¬ 
tor  must  also  furnish  copies  of  such  sup¬ 
plement  to  participants  covered  under 
the  plan  and  pension  idan  beneficiaries 
receiving  benefits  under  the  plan  on  or 


before  July  15,  1977.  The  earlier  filing 
and  the  supplement,  viewed  together  as 
a  unit,  must  meet  the  style  and  format 
requirements  of  §  2520.102-2. 

Paragraph  (f)  was  not  previously  pro¬ 
posed  and  is  Issued  as  an  Interim  regula¬ 
tion  that  will  remain  in  effect,  for  plans 
in  existence  before  publication  of  a  final 
regulation,  through  July  15,  1977.  This 
regulation  is  proposed  in  recognition  that 
a  certain  number  of  plans,  for  valid  busi¬ 
ness  and  employee  relations  reasons, 
have  made  a  good  faith  effort  to  cdmply 
with  the  statutory  filing  and  disclosure 
obligation  regarding  the  summary  plan 
description.  Plans  which  made  such  fil¬ 
ings  and  disclosure  did  .so  in  the  absence 
of  any  assurances  by  the  Department. 
However,  because  these  plans  attempted 
to  ccHnply  with  the  Act  and  in  doing  so 
provided  earlier  disclosure  of  summary 
plan  description  information  to  plan 
participants  and  beneficiaries,  such  plans 
should  not  be  required  to  incur  the  costs 
of  duplicating  their  earlier  effort.  On  the 
other  hand,  those  summary  plan  descrip¬ 
tions  may  not  have  included  all  of  the  in¬ 
formation  required  to  be  included  by 
these  regulations.  Paragraph  (f)  there¬ 
fore  requires  these  plans  to  come  into 
full  compUance  by'  filing  a  supplement 
with  the  Secretary  and  disclosing  it  to 
plan  participants  and  beneficiaries.  TTie 
style  and  format  requirements  of  S  2520.- 
102-2,  except  the  requirement  that  bene¬ 
fit  restrictions,  or  a  cross-reference  to 
them,  must  be  placed  adjacent  to  the 
description  of  benefits  may  be  satisfied 
by  placing  a  statement  in  the  supplement 
which  references  participants  to  descrip¬ 
tions  of  benefits  and  benefit  restrictions 
and  describes  their  relationship. 

Several  comments  indicated  that  plans 
should  be  able  to  satisfy  the  filing  and 
disclosure  obligations  for  the  summary 
plan  description  by  updating  inserts  in  a 
looseleaf  binder  for  those  plans  which 
use  such  systems  for  disclosure  to  their 
participants  and  beneficiaries.  It  is  the 
position  of  the  Department  that  the  Act 
requires  the  issuance  of  a  complete,  new 
ERISA  summary  plan  description  by  all 
plans,  notwithstanding  the  fact  that 
plans  have  engaged  in  some  form  of  dis¬ 
closure  before  the  signing  date  of  ERISA. 
Therefore,  a  wholly  new  set  of  materials 
containing  the  information  reauired  by 
these  final  regulations  must  be  furnished 
to  plan  participants  and  beneficiaries, 
even  by  those  plans  which  use  a  binder  or 
looseleaf  system,  in  order  to  meet  the 
summary  plan  disclosure  obligation. 
Plans  that  meet  the  post-ERISA  filing 
and  disclosure  requirements  of  para¬ 
graph  (f)  need  not  reissue  and  entire  set 
of  materials. 

A  new  paragraph  (g)  is  included  in 
this  section  which  parallels  ?  2520.104a- 
3(c).  The  same  tests  are  applied  for  de- 
te  mining  whether  a  plan  has  terminated 
for  the  purpose  of  disclosure  of  the  sum¬ 
mary  plan  description,  for  the  same  rea¬ 
sons  described  in  the  preamble  to 
S  2520.104a-3(c). 

Section  2520.I04b-3.  This  section  de¬ 
scribes  the  procedures  for  furnishing 
participants  imder  the  plan  and  certain 
beneficiaries  receiving  benefits  under  the 
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I>lan  with  summaries  of  material  modifi¬ 
cations  to  the  plan  and  changes  in  lnf(»-- 
mation  required  to  be  included  in  the 
summary  plan  description. 

Paragraph  (a)  of  the  regulati(»i  gen¬ 
erally  follows  the  statutory  language  of 
sections  102  and  104b  (1)  of  the  Act.  The 
regtilation  states  the  requirement  that  a 
plan  administrator  furnish  a  summary 
of  any  material  modifications  to  the  plan 
or  change  in  Information^requlred  to  be 
Included  in  the  summary  plan  descrip¬ 
tion  within  210  days  of  the  close  of  the 
plan  year  in  which  the  modification  or 
change  is  adopted.  This  siunmary  must 
be  comprehensive,  accurate  and  written 
in  a  manner  calculated  to  be  imderstood 
by  the  average  plan  participant.  It  should 
be  noted  that  to  the  extent  that  these 
final  regxilations  effect  a  material  modi¬ 
fication  or  change  in  information  re¬ 
quired  under  section  102  of  the  Act.  a 
summary  of  this  material  modification 
or  change  in  information  must  be  dis¬ 
closed  within  the  appropriate  period. 

The  effect  of  a  retroactive  material 
modification  is  explained.  That  is.  the 
modifica^n  or  change  is  deemed  to  be 
adopted  on  the  date  made,  irrespective 
of  when  it  is  applied. 

A  new  sentence  and  example  have  been 
added  to  clarify  the  operation  of  these 
rules  with  respect  to  amendments  which 
are  adopted  and  which  take  effect  on 
smne  future  date.  Such  “prospective” 
amendments  are  not  uncommon  and 
should  be  specifically  addressed.  The  rule 
c(mtained  in  the  new  sentence  requires 
disclosure  210  days  after  the  close  of  the 
plan  year  in  which  the  amendment  is 
ad(H>t^-  However,  a  material  modifica- 
tl<Mi  or  change  may  be  rescinded  by  the 
plan  before  its  effective  date  or  otherwise 
may  not  take  effect.  To  relieve  plans 
from  a  requirement  that  prospective 
amendments  material  modifications 
which  do  not  take  effect  be  disclosed  to 
plan  participants  or  beneficiaries  xmder 
section  102(a)  of  the  Act.  an  exemption 
is  provided  for  welfare  i^ans  under  the 
authority  of  section  104(a)  (3)  of  the  Act, 
and  an  alternative  method  of  compU- 
ance  is  provided  for  pension  plans  un¬ 
der  the  authority  of  sectltm  110  of  the 
Act.  The  following  findings  are  made  un¬ 
der  section  110  of  the  Act  with  respect  to 
§  2520.104b-3(a)  as  an  alternative  meth¬ 
od  of  ccmipllance  for  pension  plans: 

1.  The  alternative  is  consistent  with  the 
purposes  of  Title  I  of  the  Act.  and  junvides 
adequate  disclosure  to  participants  and  ben- 
eflciaries.  Plan  participants  and  beneflciarles 
wlU  receive  ail  Information  concerning  modi¬ 
fications  and  changes  to  the  plan  which  may 
affect  their  rights  and  obligations  under  the 
plan. 

2.  Requiring  pension  plans  to  disclose  a 
summary  of  an  amendment  or  material  modi¬ 
fication  which  does  not  take  effect,  would  re¬ 
sult  in  Increased  costs  to  the  plan  and  also 
subject  the  plan  to  an  unreasonable  ad¬ 
ministrative  burden.  In  the  absence  of  an 
alternative,  plans  would  be  required  to  pre¬ 
pare  and  disclose  a  summary  of  material 
.  modifications  when  the  plan  was  prospec¬ 
tively  amended,  and  would  be  required  to 
IMepare  and  disclose  a  second  summary  If  the 
amendment  were  rescinded  or  did  not  take 
effect  for  some  other  reason.  Such  duplica¬ 
tion  would  be  wasteful  of  plan  assets. 


3.  Requiring  pension  plans  to  disclose  a 
summary  of  an  amendment  or  material  modi¬ 
fication  which  does  not  take  effect  would  be 
adverse  to  the  interests  of  plan  participants 
and  beneficiaries  in  the  aggregate.  The  dis¬ 
closure  of  a  summary  of  a  prospective  amend¬ 
ment,  and  a  subsequent  disclosure  of  a  with¬ 
drawal  of  that  amendment  co\ild  unneces¬ 
sarily  confuse  or  mislead  some  participants. 

The  regulation  also  clarifies  in  para¬ 
graph  (b)  the  effect  of  timely  publication 
of  a  summary  plan  description  upon  the 
requirement  to  furnish  summaries  of 
material  modifications  and  changes  in  in¬ 
formation  required  to  be  in  the  summary 
plan  deecriptlon.  No  separate  disclosure 
is  required  for  modification  or  changes  in 
Irian  information  which  are  incorporated 
in  the  initial  summary  plan  descrip¬ 
tion.  Modifications  and  changes  in  plan 
information  which  are  incorporated  in 
an  updated  summary  plan  descripticm  are 
not  required  to  be  di^osed  sepiarately  if 
the  updated  summary  plan  description  is 
furnished  prior  to  the  expiration  of  the 
disclosure  period  for  the  summary  of 
modifications  and  changes. 

In  response  to  comments  on  the  June  9. 
1975,  proposed  regulatimis,  a  new  sub- 
paragraph  (c)  has  been  added  to  enable 
new  plan  participants  and  new  ben^cl- 
arles  receiving  benefits  to  receive  previ¬ 
ously  Issued  siunmaries  of  material  modi¬ 
fications  to  the  plan.  Hie  furnishing  of 
these  pre>iously  Issued  summaries  will 
inform  the  new  participant  or  beneficiary 
receiving  benefits  of  material  modifica¬ 
tions  and  changes  made  prior  to  his  or 
her  entrance  into  the  phm,  where  such 
changes  have  not  yet  been  Incorporated 
into  a  summary  plan  description  or  up¬ 
dated  summary  plan  description. 

Also,  other  comments  pointed  out  that 
plan  participants  and  beneficiaries  need 
not  make  a  request  to  receive  the  sum¬ 
mary  of  materied  modifications.  Rather, 
the  plan  administrator,  under  the  au¬ 
thority  of  section  104(b)(1)  of  the  Act, 
must  furnish  the  summary  within  210 
days  of  the  dose  of  the  plan  year  in 
which  the  modification  or  change  was 
made.  The  ambiguous  request  language 
was  removed  from  this  section. 

Section  2S20.104b-^  Comments  re¬ 
ceived  by  the  Department  of  Labor  on 
§  2523.20  of  the  December  4.  1974  pro¬ 
posed  regulations,  relating  to  the  obliga¬ 
tion  to  furnish  the  summary  plan  de¬ 
scription,  suggested  that  the  plan  ad¬ 
ministrator  of  a  pension  plan  should  not 
be  required  to  furnish  detailed  current 
information  about  a  plan  to  retired  par¬ 
ticipants.  Specifically,  it  was  suggested 
that  copies  of  summary  plan  descrip¬ 
tions,  updated  summary  plan  descrip¬ 
tions.  and  summaries  of  modifications 
and  changes  described  in  section  102 
(a)(1)  of  the  Act  which  do  not  affect 
the  retiree  should  not  be  required  if  the 
retiree  has  previously  been  furnished  a 
copy  of  a  document  describing  his  or  her 
benefits.  The  comments  pointed  out  that 
to  require  furnishing  superfluous  and  ir¬ 
relevant  plan  documents  to  retirees 
would  not  only  be  wasteful  to  plans,  but 
also  might  result  in  confusion,  mis¬ 
understandings  and  uncertainty  on  the 
part  of  the  retirees.  Since  many  retirees 
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would  seek  clarification  of  these  docu¬ 
ments  from  the  plan  staff,  plan  admin¬ 
istrative  burdens  and  costs  would  be  in¬ 
creased  with  little  w  no  countervailing 
benefit  to  the  retirees.  Pursuant  to  these 
comments.  §  2520.104b-4  was  included 
in  the  propo^  regulations  published  on 
June  9.  1975. 

In  response  to  pubhc  comments  on  tlie 
June  9,  1975  proposal,  this  section  has 
been  modified  to  include  participants 
who  separated  with  a  deferred  vested 
benefit  (“vested  separated  partici¬ 
pants”).  As  the  (ximments  pointed  out. 
the  considerations  which  led  to  the  es¬ 
tablishment  of  this  alternative  for  re¬ 
tired  participants  and  beneficiaries 
apply  equally  to  vested  separated  par¬ 
ticipants.  As  a  general  rule,  their  rights 
imder  the  plan  are  fixed  at  the  time  of 
separation.  Also  the  same  problems  and 
potential  for  confusion  exist  for  this 
class  of  participants  as  for  retirees  and 
beneficiaries. 

Under  the  authority  of  section  110  of 
the  Act,  S  2520.104b-4  provides  an  alter¬ 
native  methcxl  of  compliance  for  pension 
plans  in  dealing  with  such  participants 
and  beneficiaries.  The  alternative  re¬ 
moves  the  requirement  to  furnish  to 
members  of  the  following  classes — 
retired  participants,  beneficiaries  re¬ 
ceiving  benefits  imder  the  plan,  and 
vested  separated  participants — provid¬ 
ing  that  they  have  already  received 
copies  of  the  following  documents  satis¬ 
fying  the  summary  plan  description 
style,  fmmiat,  and  (wlto  certain  excep¬ 
tions)  content  requirements  of  $!  2520  - 
102-2  and  2520.102-3 — copies  of  sum¬ 
mary  plan  descriptions,  updated  'sum¬ 
mary  plan  descriptions,  and  summaries 
of  certain  material  modifications  to  the 
plan  and  certain  changes  in  the  infor¬ 
mation  required  by  section  102  of  the 
Act  to  be  Included  in  the  summary  plan 
descriptions.  The  irian  is,  however,  re¬ 
quired  to  furnish  such  participants  and 
beneflciarles.  on  or  before  July  15,  1977, 
with  a  supplement  that  contains  those 
parts  of  the  Information  required  in  a 
summary  plan  description  that  they  had 
not  already  received. 

Uhder  the  alternative  method,  each 
time  the  summary  plan  description  or 
updated  summary  plan  description  is 
published,  the  retiree,  vested  separated 
participant  or  beneficiary  must  receive  a 
notice  stating  that  he  or  she  may  obtain 
a  c(^y  of  it  without  charge  upon  request 
from  the  plan  administrator.  The  no¬ 
tice  must  also  state  that  benefit  rights 
of  retirees,  vested  separated  participants 
or  beneflciarles  are  set  forth  in  a  sum¬ 
mary  plan  description  which  was  furn¬ 
ished  earlier.  In  addition.  If  the  plan  ad¬ 
ministrator  has  not  furnished  the  retiree, 
vested  separated  participant  or  benefici¬ 
ary  receiving  benefits  with  information 
about  his  or  her  rights  under  the  Act. 
whether  as  a  supplementary  statement 
or  as  a  part  of  a  summary  plan  de¬ 
scription.  the  notice  must  provide  such 
information.  If  a  person  in  one  of  the^ 
classes  requests  a  copy  of  the  current 
summary  plan  description,  the  plan  ad¬ 
ministrator  must  provide  it,  without 
charge. 
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Summaries  (rf  material  modifica¬ 
tions  in  the  terms  of  the  plan  and 
changes  in  the  information  required  by 
section  102(b)  of  the  Act  to  be  included 
in  the  summary  plan  de6crU>ti<Hi  need 
not  be  furnished  to  retirees,  vested  sep¬ 
arated  particip>ants  and  beneficiaries  if 
these  modifications  or  changes  in  no  way 
affect  the  rights  of  retirees,  vested  sepa¬ 
rata!  participants,  or  baieficiaries  under 
the  plan.  As  with  summary  plan  descrip¬ 
tions,  retirees,  vested  separated  partici¬ 
pants,  or  beneficiaries  are  entitled  to 
receive  copies  of  material  modifications 
and  changes  in  information,  with¬ 
out  charge  on  request. 

Pursuant  to  the  requirements  of  sec¬ 
tion  110  of  the  Act,  the  Secretary  makes 
the  following  findiiigs  with  respect  to  the 
alternative  method  of  compliance  for 
furnishing  pension  plan  documents  to 
retired  participants,  vested  separated 
participants  and  beneficiaries: 

(1)  The  use  of  this  alternative  method 
of  compliance  is  consistent  with  the 
purposes  of  Title  I  of  the  Act  and  pro¬ 
vides  adequate  disclosure  to  participants 
and  beneficiaries  with  respect  to  whom 
the  alternative  method  may  be  used. 
Under  the  alternative  method,  only  in¬ 
formation  which  is  superfluous  or  ir¬ 
relevant  to  such  participants  and  bene¬ 
ficiaries  will  not  be  furnished  to  them, 
and  in  any  case,  they  may  obtain  copies 
of  this  information,  without  charge,  upon 
request. 

(2)  The  application  of  the  require¬ 
ments  of  secticm  104(b)  (1)  of  the  Act, 
relating  to  the  time  for  furnishing  copies 
of  the  summary  plan  description,  up¬ 
dated  summary  plan  description,  and 
summary  descriptions  of  material  mod¬ 
ifications  and  changes  in  the  Information 
required  to  be  contained  in  the  summary 
plan  descriptions,  would  Increase  costs  to 
pension  plans  and  Impose  unreasonable 
administrative  bindens  with  respect  to 
the  operation  of  such  plans,  xmnecessary 
costs  associated  with  printing,  handling 
and  mailing  superfluous  and  irrelevant 
information,  and  would  ci^te  imneces- 
sary  administrative  burdens  by  causing 
plan  staff  to  devote  time  and  effort  to 
clearing  up  the  confusion  and  misun¬ 
derstanding  which  this  information 
would  occasion. 

(3)  The  application  of  the  provisions 
of  Part  1  of  Title  I  the  Act  to  which  an 
alternative  is  here  provided  would  be 
adverse  to  the  Interests  of  plan  partici¬ 
pants  in  the  aggregate.  For  retired  par¬ 
ticipants  and  beneficiaries  with  respect 
to  whom  this  alternative  method  is 
available,  application  of  Part  1  would 
engender  confusion,  misunderstanding 
and  uncertainty. 

Accordingly,  29  Cm  Part  2520  is 
amended  by  adding  §S  2520.102-2,  2520.- 
102-3,  2520.102-4,  2520.104-4,  2520.104- 
26,  2520.104-27,  2520.104a-3,  2520.104b-2, 
2520.104b-3,  and  2S20.104b-4  to  read  as 
follows: 

Subpart  B — Contents  of  Plan  Descriptions  and 
Summary  Plan  Descriptions 

Sec. 

2520.102-2  Style  and  format  of  summary 
plan  description. 
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Sec. 

2620.102- 3  Contents  of  summary  plan  de- 

scrlptkm. 

2520.102- 4  Option  for'  different  summary 

plan  descriptions. 

Subpart  0 — Provisions  Applicsbie  to  Both 
Reporting  and  Disclosura  Requirements 

2520.104- 4  Alternative  method  of  compli¬ 

ance  for  certain  successor 
pension  plans. 

2520.104- 26  Limited  exemption  for  certain 

unftmded  dues  financed  wel¬ 
fare  plans  maintained  by  em¬ 
ployee  organizations. 

2520.104- 27  Alternative  method  of  compli¬ 

ance  for  certain  tmfunded 
dues  financed  pension  plans 
maintained  by  employee  or¬ 
ganizations. 

Subpart  E — Reporting  Requirements 
2520.104a-3  Summary  plan  description. 

Subpart  F — Disclosure  Requirements 
2520.104b-2  Summary  plan  description. 
2520.104b-3  Summary  of  material  modifica¬ 
tions  to  the  plan  and  changes 
In  the  Information  required  to 
be  Included  In  the  summary 
plan  description. 

2520.104b-4  Alternative  method  of  compli¬ 
ance  for  fumlsbing  pension 
plan  documents  to  retired 
participants  and  their  bene¬ 
ficiaries  and  separated  par¬ 
ticipants  with  vested  benefits. 

Authoritt:  Secs.  101,  102,  104,  106,  100, 
110, 111(b)  (2),  111(c),  606,  Pub.  L.  93-406,  88 
Stat.  840-1,  847-62,  804  (29  U.S.C.  1021-2, 
10e4r-6,  1029-31,  1136);  Secretary  of  Labor's 
Order  No.  13-76. 

Subpart  B — Contents  of  Plan  Descriptions 
and  Summary  Plan  Descriptions 

§  2520.102—2  Style  and  format  of  sum¬ 
mary  plan  description. 

(a)  Method  of  presentation.  The  sum¬ 
mary  plan  descripti<»  diall  be  written  in 
a  manner  calculated  to  be  understood 
by  the  average  plan  participant  and  shall 
be  sufficiently  comprehensive  to  apprise 
the  plan’s  participants  and  beneficiaries 
of  their  rights  and  otdlgatlons  under  the 
plan.  In  fulfilling  these  requirements,  the 
plan  administrator  shall  exercise  consid¬ 
ered  judgment  and  discretion  by  taking 
into  account  suidi  factors  as  the  level  of 
comprehension  and  education  of  typical 
participants  in  the  plan  and  the  com¬ 
plexity  of  the  terms  of  the  plan.  Con¬ 
sideration  of  these  factors  will  usually 
require  the  limitation  cm*  elimination  of 
technical  jargon  and  of  long,  complex 
sentences,  the  use  of  clarifying  examples 
and  illustrations,  the  use  of  clear  cross- 
references  and  a  taUe  of  ocmtoits. 

(b)  General  format.  The  format  of 
the  summary  plan  description  must  not 
have  the  effect  of  misleading,  misinform¬ 
ing  or  failing  to  Inform  participants  and 
beneficiaries.  Any  description  of  excep¬ 
tion,  limitations,  reductions,  and  other 
restrictions  of  plan  benefits  shall  not  be 
minimized,  rendered  obscure  or  other¬ 
wise  made  to  appear  unimportant.  Such 
exceptions,  limltati(Mis,  reducti(xis,  or  re¬ 
strictions  of  plan  benefits  shall  be  de¬ 
scribed  or  summarized  in  a  maimer  not 
less  prominent  than  the  style,  captions, 
printing  type,  and  prominence  used  to 
describe  or  summarize  plan  benefits.  The 


advantages  and  disadvantages  of  the 
plan  shall  be  presented  without  either 
exaggerating  the  benefits  or  minimizing 
the  limitations.  The  descriptlcm  or  sum¬ 
mary  of  restrictive  plan  provisions  need 
not  be  disclosed  in  the  siunmary  plan 
description  in  close  conjunctlcm  with  the 
description  or  summary  of  benefits, 
provided  that  adjacent  to  the  benefit 
description  the  page  on  which  the  re¬ 
strictions  are  described  is  noted. 

(c)  Foreign  languages.  In  the.  case  of 
either — 

(1)  A  plan  that  covers  fewer  than  100 
participants  at  the  beginning  of  a  plan 
year,  and  in  which  25  percent  or  more 
of  all  plan  participants  are  literate  only 
in  the  same  non-English  langauge,  or 

(2)  A  plan  which  covers  100  or  more 
participants  at  the  beginning  of  the  plan 
year,  and  In  which  the  lesser  of  (A)  500 
or  more  participants,  or  (B)  10%  or 
more  of  all  plan  participants  are  literate 
only  In  the  same  non-English  language, 
so  that  a  summsuy  plan  descrlptlcm  in 
English  would  fail  to  infonn  these  parti¬ 
cipants  adequately  of  their  rlfl^ts  and 
obligations  under  the  plan,  the  plan  ad¬ 
ministrator  for  such  plan  shall  provide 
these  participants  with  an  English- 
language  summary  plan  description 
which  prominently  displays  a  tK>tice,  in 
the  non-English  language  ccmunon  to 
these  participants,  offering  them  assist¬ 
ance.  Ihe  assistance  provided  need  not 
Involve  written  materials,  but  shall  be 
given  in  the  non-English  language  c(xn- 
mon  to  these  participants  and  shall  be 
calculated  to  provide  them  with  a  reason¬ 
able  opportunity  to  become  informed  as 
to  their  rights  and  obligations  under  the 
plan.  The  notice  offering  assistance  con¬ 
tained  in  the  summary  plan  description 
shall  clearly  set  forth  in  the  non-English 
language  common  to  such  participants 
the  procedures  they  must  follow  in  order 
to  obtain  such  assistance. 

Example.  Employer  A  maintaliu  a  pension 
plan  whlcli  oovera  1000  participants.  At  the 
beginning  at  a  plan  year  five  bimdred  of 
Employer  A’a  covered  employees  are  Uterate 
only  In  Spanish,  101  are  Uterate  only  In 
Vietnamese,  and  the  remaining  399  are  liter¬ 
ate  In  English.  Each  of  the  1000  employees 
receives  a  summary  plan  description  In  Eng- 
Uah.  ocmtalnlng  an  assistance  notice  in  both 
Spanish  and  Vietnamese  stating  the  fol¬ 
lowing: 

“This  booklet  contains  a  summary  in  Eng¬ 
lish  of  your  plan  rights  and  benefits  under 
Enq>loyw  A  Pension  Plan.  If  you  have  diffi¬ 
culty  understanding  any  part  of  this  booklet, 
contact  Mr.  John  Doe.  the  plan  administra¬ 
tor,  at  his  office  In  Room  123,  466  Main  St., 
Anywhere  City,  State  20001.  Office  hours  are 
from  8:30  KM.  to  6:00  P.M.  Monday  through 
Friday.  You  may  also  call  the  plan  admin¬ 
istrator’s  office  at  (202)  566-2346  tat  as¬ 
sistance.” 

§  2520.102—3  Contents  of  summary  plan 
description. 

Section  102  of  the  Act  specifies  infor¬ 
mation  that  must  be  included  in  the 
summary  plan  description.  Hie  sum¬ 
mary  plan  descriptkm  must  accurately 
reflect  the  contents  of  the  plans  as  of  • 
date  not  earlier  than  120  days  prior  to 
the  date  such  summary  plan  descriptkm 
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is  disclosed.  The  following  Information 
Khidi  be  included  In  the  summary  plan 
deBcrlptl(xi  c/l  both  employee  welfare 
benefit  plans  and  employee  penslcm  bene¬ 
fit  idans,  except  as  stated  otherwise  in 
paragn^di  (J)  through  (n) : 

(a)  Ihe  name  of  the  plan,  and.  If 
dlffer^t,  the  name  by  which  the  plan 
Is  commonly  known  by  its  participants 
and  beneficiaries; 

<b)  The  name  and  address  of — 

(1)  In  the  case  of  a  single  employer 
plan,  the  employer  whose  employees  are 
covered  by  the  plan, 

(2)  In  the  case  of  a  plan  maintained 
by  an  emidoyee  organlzatlcm  for  its 
members,  the  employee  organization 
that  maintains  the  plan, 

(3)  In  the  case  of  a  collectively-bar- 
gained  plan  established  or  maintained 
by  <me  or  more  employers  and  (me  or 
more  employee  organizations,  the  asso¬ 
ciation.  connnittee.  Joint  board  of  trust¬ 
ees,  parent  or  most  significant  em- 
idc^er  of  a  group  of  employers  all  of 
which  contribute  to  the  same  plan,  or 
other  similar  representative  of  the  par¬ 
ties  who  established  (u:  maintain  the 
plan,  as  well  as  a  statement  that  a  com¬ 
plete  list  of  the  employers  and  employee 
organizaticms  spcmsoiing  the  plan  may 
be  obtained  by  participants  and  bene¬ 
ficiaries  upon  written  request  to  the  plan 
administrator,  and  Is  available  for  ex¬ 
amination  by  participants  and  benefici¬ 
aries,  as  required  by  fS  2520.104b-l  and 
2520.104b-30;  or 

(4)  In  the  case  of  a  plan  established 
or  maintained  by  two  or  more  employers, 
the  association,  committee.  Joint  board 
of  trustees,  parent  or  most  significant 
empICQrer  of  a  group  of  employers  all  of 
whkdi  (x>ntribute  io  the  same  plan,  or 
other  similar  representative  of  the  par¬ 
ties  who  established  or  maintain  the 
plan,  as  well  as  a  statement  that  a  com¬ 
plete  list  of  the  employers  spcmsorW  the 
plan  may  be  obtained  by  participants 
and  b^eficiaries  up(«  written  request 
to  the  plan  administrator,  and  is  avail¬ 
able  for  examination  by  participants  and 
beneficiaries,  as  requir^  by  §S  2520.- 
104b-l  and  2520.104b-30. 

(c)  The  employer  identification  num¬ 
ber  (EIN)  assigned  by  the  Internal  Reve¬ 
nue  Service  to  the  plan  sixmsor  and  the 
plan  number  assigned  by  the  plan  spon¬ 
sor.  (For  further  detailed  explanation, 
see  the  Instructions  to  the  plan  descrip¬ 
tion  Form  EBS-1  and  “Identification 
Numbers  Under  ERISA”  (Publ.  1004), 
published  Jointly  by  DOL,  IRS,  and 
PBGC); 

(d)  The  type  of  pension  or  welfare 
plan,  e.g..  tor  pension  plans — defined 
benefit,  money  purchase,  prc^'t  sharing, 
etc.,  and  for  welfare  plans — ^hospitallza- 
tl(m,  disability,  pre-paid  legal  service, 
etc.; 

(e)  The  type  of  administration  of  the 
plan,  e.g.,  contract  administration,  in¬ 
surer  administration,  etc. ; 

(f)  The  name,  business  address  and 
business  telei^(me  number  of  the  plan 
administrator  as  that  term  is  defined  by 
section  3(16)  of  the  Act; 

(g)  The  name  of  the  person  desig¬ 
nated  as  agent  for  service  legal  proc¬ 


ess,  and  the  address  at  which  process 
may  be  served  on  such  person,  and  in  ad¬ 
dition,  a  statement  that  service  of  legal 
process  may  be  made  upon  a  plan  tnistee 
or  the  plan  admlnlstratcH*; 

(h)  The  name,  title  and  address  of  the 
principal  pla(^  of  business  (rf  each  trustee 
of  the  plan; 

(i)  If  a  plan  is  maintained  pursuant 
to  one  or  more  collective  bargaining 
agreements,  a  statement  that  the  plan  is 
so  maintained,  and  that  a  copy  of  any 
such  agreement  may  be  obtained  by  par¬ 
ticipants  and  beneficiaries  upon  written 
request  to  the  plan  administrator,  and 
is  available  for  examination  by  partici¬ 
pants  and  beneficiaries,  as  required  by 
§§  2520.104b-l  and  2520.104b-30.  For  the 
purpose  of  this  paragraph,  a  plan  is 
maintained  pursuant  to  a  collective  bar¬ 
gaining  agreement  if  such  agreement 
controls  any  duties,  rights  or  benefits  un¬ 
der  the  plan,  even  though  such  agree¬ 
ment  has  been  superseded  in  part  for 
other  purposes; 

(J)  The  plan’s  requirements  respecting 
eligibility  for  participaticm  and  for  bene¬ 
fits.  The  stunmary  plan  description  shall 
describe  the  plan’s  provisions  rating  to 
eligibility  to  participate  in  the  plmi,  such 
as  age  or  years  of  service  requirements, 
and  the  items  listed  in  paragraphs  (J) 
(1)  or  (2)  of  this  section  as  appropriate; 

(1)  For  employee  pensicm  benefit 
plans,  it  shall  also  include  a  statement 
describing  the  plan’s  normal  retirement 
age,  as  that' term  is  defined  in  section 
3(24)  of  the  Act,  and  a  statonent  de¬ 
scribing  any  other  conditions  which 
must  be  met  before  a  participant  will 
be  eligible  to  receive  benefits,  l^ch  plan 
benefits  shall  be  described  or  summa¬ 
rized. 

(2)  For  employee  welfare  benefit 
plans,  it  shall  also  include  a  statement 
(rf  the  ccMKlitions  pertaining  to  eligibility 
to  receive  benefits,  and  a  descriptton  or 
summary  of  the  benefits.  In  the  case  of 
a  welfare  plan  providing  extensive  sched¬ 
ules  of  benefits  (a  medical  care  plan, 
for  example) ,  only  a  general  description 
is  requir^  if  reference  is  made  to  de¬ 
tailed  schedules  of  benefits  which  are 
available  without  cost  to  any  participant 
or  beneficiary  who  so  requests; 

(k)  In  the  case  of  an  employee  pen¬ 
sion  ben^t  plan,  a  statement  describ¬ 
ing  any  Joint  and  survivor  benefits  pro¬ 
vided  imder  the  plan,  including  any 
requirement  that  an  electkm  be  made  as 
a  condition  to  select  or  reject  the  Joint 
and  survivor  annuity; 

(l)  For  both  pension  and  welfare  ben¬ 
efit  plans,  a  statement  clearly  idoitlfy- 
ing  circumstances  which  may  result  in 
disqualification,  ineligibility,  or  denial, 
loss,  forfeiture  or  suspension  of  any  ben¬ 
efits  that  a  participant  (m-  beneficiary 
might  otherwise  reasonably  expect  the 
plan  to  provide  on  the  basis  of  the  de- 
scrh>tlon  of  ben^ts  required  by  para¬ 
graphs  (J)  and  (k). 

(m)  For  an  employee  pension  bmefit 
plan  the  following  Information: 

(1)  if  the  benefits  of  the  plan  are  not 
insured  under  ’Title  IV  of  the  Act,  a 
statement  of  this  fact,  and  the  reason 
for  the  lack  of  Insurance;  and 


(2)  if  the  benefits  of  the  plan  are  m- 
sured  tmder  Title  TV  of  the  Act,  there 
shall  be  included  a  statanent  of  this 
fact,  a  siunmary  of  the  pension  benefit 
guaranty  proVisicms  of  ’Title  IV.  and  a 
statement  indicating  that  further  in¬ 
formation  on  the  provisions  of  11(10  IV 
can  be  obtained  from  the  plan  adminis¬ 
trator  or  the  Pension  Benefit  Guaranty 
Corporation.  ’The.  address  of  the  PBGC 
shall  be  provided. 

(3)  a  smnmary  plan  description  will 
be  deemed  to  have  complied  with  para¬ 
graph  (m)(2)  of  this  section  if  it  in¬ 
cludes  the  following  statement  in  the 
summary  plan  description; 

Benefits  under  this  plan  are  insured  by  the 
Pension  Benefit  Guaranty  CTorporatlon 
(PBGC)  If  the  plan  terminates.  Generally, 
the  PBGC  guarantees  most  vested  normal 
age  retirement  benefits,  early  retirement 
benefits,  and  certain  disabUlty  and  survivor's 
pensions.  However,  PBGC  does  not  guarantee 
all  types  of  benefits  under  covered  plans,  and 
the  amount  of  benefit  protection  is  subject 
to  certain  Umitations. 

The  PBGC  guarantees  vested  benefits  St 
the  level  in  effect  on  the  date  of  plan  ter¬ 
mination.  However,  if  a  plan  has  been  in 
effect  less  than  five  years  before  it  ter¬ 
minates,  or  if  benefits  have  been  increased 
within  the  five  years  before  plan  t^mina- 
tlon,  the  whole  amount  of  the  plan’s  vested 
benefits  or  the  benefit  Increase  may  not  be 
guaranteed.  In  addition,  there  is  a  ceUlng 
on  the  amount  of  noonthly  benefit  that  PBGC 
guarantees,  which  is  adjiisted  periodically 

For  more  information  on  the  PBGC  lu- 
smance  protection  and  Its  llmJtartlons,  asX 
your  Plan  Administrator  or  the  FBGC.  In¬ 
quiries  to  the  PBGC  should  be  addressed  to 
the  Offloe  of  Oommunloatlons,  PBGC,  3020  K 
Street  NW.,  Washli^ton,  D.C.  30006  The 
PB(3C  Office  of  Communications  may  also  be 
reached  by  calling  (203)  364-4817. 

(u)  In  the  case  of  an  employee  pen¬ 
sion  benefit  plan,  a  description  and  ex- 
planaticm  of  the  plan  provisions  for 
determining  years  of  service  for  eligi¬ 
bility  to  participate,  vesting,  and  breaks 
in  service,  and  years  of  participation  for 
benefit  accrual.  The  description  shall 
state  the  service  required  to  accrue  full 
benefits  and  the  manner  in  which  accrual 
of  benefits  is  prorated  for  employees  fall¬ 
ing  to  complete  full  service  for  a  year. 

(o)  In  the  case  of  an  nnployee  pen¬ 
sion  benefit  idan  that  will  use  the  “cut¬ 
back”  rule  of  Internal  Revenue  Service 
Revenue  Ruling  76-378,  IRB  1976-40. 
October  4,  1976,  to  make  retrocurtive 
changes  in  the  vesting  or  accrual  provi¬ 
sions  described  in  the  siunmary  plan 
description,  a  statement  that  certain 
provisions  of  the  plan  are  subject  to 
amendment  which  directly  or  indirectly 
mexlifies  certain  plan  rights  and  benefits, 
the  nature  (tf  such  mcxUfications,  the 
identlfi<»tion  by  reference  of  such  plan 
provisions,  and  the  identification  by 
reference  of  the  portions  of  the  summary 
plan  description  where  such  provisions 
are  described.  Such  statement  may  be 
elthffi:  printed  within  the  text  of  the 
summary  plan  description  or  it  may  be 
printed  in  a  s^?arate  sheet  and  disclosed 
together  with  the  summary  plan  descrip- 
tkm. 

(p)  Tlie  sources  of  contributions  to 
the  plan — for  example,  employer,  em- 
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ployee  organizatiwi.  employees — and  the 
method  by  which  the  amoimt  of  contri¬ 
bution  is  calculated.  Defined  benefit  pen¬ 
sion  plans  may  state  without  further  ex¬ 
planation  that  the  contribution  is 
actuarially  determined. 

(q)  The  identity  of  any  funding  me¬ 
dium  used  for  the  acciunulation  of  assets 
through  which  benefits  are  provided.  The 
summary  plan  description  shall  identify 
any  insurance  company,  trust  fund,  or 
any  other  institution,  organization,  or 
entity  which  maintains  a  fund  on  behalf 
of  the  plan  or  through  which  the  plan  is 
funded  or  benefits  are  provided; 

(r)  The  date  of  the  end  of  the  year 
for  purposes  of  maintaining  the  plan’s 
fiscal  records; 

(s)  The  procedures  to  be  followed  in 
presenting  claims  for  benefits  under  the 
plan  and  the  remedies  available  under 
the  plan  for  the  redress  of  claims  which 
are  denied  in  whole  or  in  part  (including 
procedures  required  under  section  503  of 
Title  I  of  the  Act) ;  and 

'  (t)(l)  the  statement  of  ERISA  rights 
described  in  section  104(c)  of  the  Act, 
containing  the  information  applicable  to 
the  plan  included  in 'the  model  state¬ 
ment  of  paragraph  (t)  (2)  of  this  sec¬ 
tion.  Information  which  is  not  applica¬ 
ble  to  the  plan  is  not  required  to  be 
included.  The  statement  may  contain  ex¬ 
planatory  and  descriptive  provisions  in 
addition  to  those  prescribed  in  paragraph 

(t)  (2)  of  this  section.  However,  the  style 
and  format  of  the  statement  shall  not 
have  the  effect  of  misleading,  misinform¬ 
ing  or  failing  to  inform  participants  and 
beneficiaries  of  a  plan.  Any  additional 
explanatory  information  shall  be  written 
in  a  manner  calculated  to  be  imderstood 
by  the  average  plan  participant,  taking 
into  account  factors  such  as  the  level  of 
comprehension  and  education  of  typical 
participants  in  the  plan  and  the  complex¬ 
ity  of  the  items  required  under  this  sub- 
F>aragraph  to  be  included  in  the  state¬ 
ment.  Inaccurate  or  misleading  explana¬ 
tory  material  will  fail  to  meet  the  re¬ 
quirements  of  this  section. 

(2)  A  plan  administrator  who  uses  the 
language  oi  the  statement  set  forth  be¬ 
low  will  be  deemed  to  meet  Uie  require¬ 
ments  of  paragraph  (t)(l)  of  this  sec¬ 
tion.  Information  which  is  not  applicable 
to  a  particular  plan  may  be  deleted. 

(3)  As  a  participant  in  (Name  of 
Plan)  you  are  entitled  to  certain  rights 
and  protections  under  the  Employee 
Retirement  Income  Security  Act  of  1974. 
ERISA  provides  that  all  plan  partici¬ 
pants  shall  be  entitled  to: 

(i)  Examine,  without  charge,  at  the 
plan  sidministrator’s  office  and  at  other 
locations  (worksites  and  tmion  halls), 
all  i^an  documents,  including  insurance 
c(Hitracts,  collective  bargaining  agree¬ 
ments  and  copies  of  all  docummts  filed 
by  the  plan  with  the  U.S.  Department 
of  Labor,  such  as  annual  r^x>rts  and 
plan  descriptions. 

(ii)  Obtain  copies  of  all  plan  docu¬ 
ments  and  other  plan  information  upon 
written  request  to  the  plan  administra¬ 
tor.  The  administrator  may  make  a  rea- 
scmable  charge  for  the  copies. 


(iii)  Receive  a  summary  cff  the  plan’s 
annual  financial  report.  The  plan  admin¬ 
istrator  is  required  by  law  to  fiumlsh 
each  participant  with  a  copy  cff  this 
summary  financial  resort. 

(iv)  (5btain,  once  a  year,  a  statement 
of  the  total  pension  benefits  accrued  and 
the  nonforfeitable  (vested)  pension  ben¬ 
efits  (if  any)  or  the  earliest  date  on 
which  benefits  will  become  nonforfeitable 
(vested).  The  plan  may  require  a  writ¬ 
ten  request  for  this  statement,  but  it 
must  provide  the  statement  free  of 
charge. 

(v)  Pile  suit  in  a  federal  court,  if  any 
materials  requested  are  not  received 
within  30  days  of  the  participant’s  re¬ 
quest,  unless  the  materials  were  not  sent 
because  of  matters  beycmd  the  control 
of  the  administrator.  The  court  may  re¬ 
quire  the  plan  administrator  to  pay  up 
to  $100  for  each  day’s  delay  until  the 
materials  are  received. 

(4)  In  addition  to  creating  rights  for 
plan  participants,  ERISA  imposes  obli¬ 
gations  upon  the  persons  who  are  respon¬ 
sible  for  the  operation  of  the  employee 
benefit  plan. 

(5)  These  persons  are  referred  to  as 
“fiduciaries”  in  the  law.  Fiduciaries  must 
act  solely  in  the  interest  of  the  plan  par¬ 
ticipants  and  they  must  exercise  pru¬ 
dence  in  the  performance  of  their  plan 
duties.  Fiduciaries  who  violate  ERISA 
may  be  removed  and  required  to  make 
good  any  losses  they  have  caused  the 
plan. 

■  (6)  Your  employer  may  not  fire  you  or 
discriminate  against  you  to  prevmt  you 
from  obtaining  a  [pension,  welfare] 
benefit  or  exercising  your  rights  under 
ERISA. 

(7)  If  you  are  improperly  denied  a 
[pension,  welfare]  braefit  in  full  or  in 
part,  you  have  a  right  to  file  suit  in  a 
fedeitJ  or  a  state  court.  If  plan  fiduci¬ 
aries  are  misusing  the  plw’s  mcmey,  you 
have  a  right  to  file  suit  in  a  federal  court 
or  request  assistance  from  the  U.S.  De¬ 
partment  of  Labor.  If  you  are  successful 
in  your  lawsuit,  the  court  may.  If  it  so 
decides,  require  the  other  party  to  pay 
your  legal  costs,  including  attorney’s 
fees. 

(8)  If  you  have  any  questions  about 
this  statement  or  your  rights  imder 
ERISA,  you  should  contact  the  plan  ad¬ 
ministrator  or  the  nearest  Area  Office  of 
the  U.S.  Labor-Management  Service  Ad¬ 
ministration,  Department  of  Labor. 

§  2320.102—4  Option  for  different  sum¬ 
mary  plan  descriptions. 

In  some  cases  an  onployec  benefit  plan 
may  provide  different  benefits  for  vari¬ 
ous  classes  of  participants  and  benefici¬ 
aries.  For  example,  a  plan  amendment 
altering  benefits  may  apply  to  only  those 
participants  who  are  employees  of  an  em¬ 
ployer  when  the  amendment  is  adopted 
and  to  employees  who  later  become  par¬ 
ticipants,  but  not  to  participants  who  no 
longer  are  employees  when'the  amend¬ 
ment  is  adopted.  (See  9  2520.104b-4). 
Similarly,  a  plan  may  provide  for  differ¬ 
ent  benefits  for  participants  employed 
at  different  plants  of  the  employer,  or  for 
different  classes  of  participants  In  the 
same  plant.  In  such  cases  the  plan  ad¬ 
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ministrator  may  fulfill  the  requirement 
to  furnish  a  summary  plan  description  to 
participants  covered  under  the  plan  and 
beneficiaries  receiving  benefits  linder  the 
plan  by  furnishing  to  each  member  of 
each  class  of  participants  and  benefici¬ 
aries  a  copy  of  a  siunmary  plan  descrip- 
ti(m  appropriate  to  that  class.  Each  sum¬ 
mary  plan  description  so  prepared  shall 
follow  the  style  and  format  prescribed 
in  §  2520.102-2,  and  shall  contain  all  in¬ 
formation  which  is  required  £b  be  con¬ 
tained  in  the  summary  plan  description 
under  §  2520.102-3  It  may  omit  infmma- 
tion  which  is  not  applicable  to  the  class 
of  participants  or  l^neficiaries  to  which 
it  is  furnished.  It  should  also  clearly 
identify  on  the  first  page  of  the  text  the 
class  of  participants  and  beneficiaries  for 
which  it  has  been  prepared  and  the 
plan’s  coverage  of  other  classes.  If  the 
classes  which  the  employee  benefit  idan 
covers  are  too  numerous  to  be  listed  ade¬ 
quately  on  the  first  page  of  the  text  of 
the  summary  plan  description,  they  may 
be  listed  elsewhere  in  the  text  so  long  as 
the  first  page  of  the  text  contains  a  ref¬ 
erence  to  the  page  or  pages  in  the  text 
which  contain  this  information.  If  the 
plan  administrator  elects  to  prepare 
more  than  one  summary  plan  descrip¬ 
tion,  each  such  summary  plan  descrip¬ 
tion  shall  be  filed  with  the  Secretary  in 
the  manner  provided  in  §  2520.104a-3(b) . 

§  2320.104 — 4  Alternative  method  of 
rompliance  for  certain  siieeeMor  pen- 
»ion  plans. 

(a)  General.  Under  the  authority  of 
sectitm  110  of  the  Act,  this  section  sets 
forth  an  alternative  method  of  compli¬ 
ance  tor  certain  successor  r>enslon  plans 
in  which  some  participants  and  benefi¬ 
ciaries  not  <mly  have  their  rights  set  out 
in  the  plan,  but  also  retain  eligibility  for 
certain  benefits,  under  the  terms  of  a 
former  plan  whicTi  has  been  merged  Into 
the  successor.  Under  the  alternative 
method,  the  plan  administrator  of  the 
successor  plan  is  not  required  to  describe 
relevant  provisions  of  merged  plans  in 
summary  plan  descriptions  of  the  suc¬ 
cessor  plan  furnished  after  the  merger 
to  that  class  of  participants  and  benefi¬ 
ciaries  still  affected  by  the  terms  of  the 
merged  plans.  Also,  the  plan  adminis¬ 
trator  of  the  successor  plan  is  not  re¬ 
quired  to  file  with  the  Secretary  of  La¬ 
bor  a  ccHJy  of  the  summary  plan  descrip¬ 
tion  of  any  merged  plan. 

(b)  Scope  and  application.  This  alter¬ 
native  method  of  compliance  is  available 
only  if: 

(I)  'The  plan  administrator  of  the 
successor  plan  furnishes  to  the  partici¬ 
pants  covered  undw  the  predecessor 
l^n  and  beneficiaries  receiving  pension 
benefits  under  the  predecessor  irfan  with¬ 
in  90  days  after  the  effective  date  of  the 
merger: 

(i)  A  copy  of  the  most  recent  siun¬ 
mary  plan  description  of  the  successw 
plan; 

(II)  A  copy  of  any  summaries  of  ma>- 
terial  modifications  to  the  successor 
plan  not  incorporated  in  the  most  recent 
summary  plan  description:  and 

(ill)  A  s^arate  statement  containing 
a  brief  description  of  the  merger,  a  de¬ 
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scriptlon  of  the  provisions  of,  and  bene¬ 
fits  provided  by,  the  predecessor  and  suc¬ 
cessor  plans  which  are  applicable  to  the 
participants  and  beneficiaries  of  the 
predecessor  plan,  and  a  notice  that  cop¬ 
ies  oi  the  predecessor  suid  successor  plan 
documents,  as  well  as  the  merger  docu¬ 
ments,  are  available  for  inspection  and 
that  copies  may  be  obtained  upon  writ¬ 
ten  request  for  a  duplication  charge 
(pursuant  to  S  2520.1()4b-30) ;  and 

(2)  After  the  merger,  the  plan  admin¬ 
istrator,  in  all  subsequent  summary  plan 
descriptions  furnished  pursuant  to 
S  2520.104b-2(a)(2)  — 

(i)  Clearly  and  conspicuously  identi¬ 
fies  the  class  of  participants  and  benefi¬ 
ciaries  affected  by  the  provisions  of  the 
mei^red  plan,  and 

(il)  States  the  rights  of  participants 
and  beneficiaries  to  inspect  and  copy 
documents  as  described  in  paragraph 
(b)  (1)  of  this  section. 

§  2S20.104— 26  Limited  exemption  for 
certain  unfunded  dne«  financed  wel* 
fare  plana  maintained  by  employee 
organizations. 

(a)  Scope.  Under  the  authority  of  sec¬ 
tion  104(a)  (3)  of  the  Act,  a  welfare  ben¬ 
efit  plan  that  meets  the  requirements  of 
paragraph  (b)  of  this  section  is  ex¬ 
empted  from  the  provisions  of  the  Act 
that  require  (1)  filing  with  the  Secretary 
a  plan  description  and  annual  report  and 
(il)  furnishing  a  summary  annual  re¬ 
port  to  participants  and  beneficiaries. 
Such  plans  may  use  a  simplified  method 
of  reporting  and  disclosure  to  comply 
with  the  requirements  (1)  to  furnish  a 
summary  plan  descripticm  to  partici¬ 
pants  and  beneficiaries  and  (11)  to  file  a 
copy  of  the  summary  plan  description 
with  the  Secretary,  as  follows: 

(1)  In  lieu  of  filing  a  plan  description 
and  a  summary  plan  description  with 
the  Secretary, 

(1)  filing  Is  made  imder  the  Labor- 
Management  Reporting  and  Disclosure 
Act  (LMRDA)  and  regulations  there- 
imder,  of  the  Report  Fcnm  LM-1  or  LM- 
lA,  together  with  a  copy  of  the  employee 
orgsjilsation  constitution  or  by-laws  in 
which  the  plan  Is  described,  and 

(11)  filing  Is  made  of  any  document 
furnished  to  participants,  and  benefici¬ 
aries,  In  accordance  with  subparagraph 
(3). 

(2)  In  lieu  of  filing  an  annual  report 
with  the  Secretary  or  distributing  a  sum¬ 
mary  annual  repent,  a  filing  is  made  of 
Report  Form  LM-2  or  LM-3,  piusuant 
to  the  LMRDA  and  regulations  there- 
imder. 

(3) (1)  The  plan  meets  the  require¬ 
ments  for  furnishing  a  summary  plan 
description  of  i  2520.104b-2(f),  except 
the  requirement  of  subparagraph  (1)  of 
that  paragraph  to  have  furnished  the 
summary  plan  description  before  the  date 
of  publlcatlcm  ot  these  regulations.  The 
employee  organization  ccmstltution  or 
by-laws  may  be  used  as  the  siunmary 
plan  description,  if  they  meet  the  re¬ 
quirements  of  that  paragn4>h. 

(ii)  Notwithstanding  subparagraph 
(i) ,  if  any  provisions  of  such  documoits 
indicate  that  a  certain  portion  of  mem¬ 


bers’  dues  a  certain  portton  of  the 
onployee  (urganlzatkm's  assets  wUl  be 
used  only  for  the  payment  of  benefits, 
although  such  portion  of  dues  or  assets 
may  legally  be  used  for  general  employee 
organization  purposes,  or  are  subject  to 
the  claims  of  general  creditors  of  the 
employee  organizatiem,  such  documents 
may  nevertheless  be  used  as  the  sum¬ 
mary  plan  descriptkm  Provided,  That: 

(A)  The  supplement  required  by 
9  2520.104b-2(f)  contains  a  clear  state¬ 
ment  that  such  portion  of  dues  or  assets 
may  legally  be  used  for  general  employee 
organlzaticm  purposes  or  are  subject  to 
the  claims  of  general  creditors  of  the  em¬ 
ployee  organization,  and 

(B)  llie  employee  organization  con¬ 
stitution  or  by-laws  are  amended  as  soon 
as  possible  following  normal  procedures 
(e.g.,  at  the  next  regiUarly  scheduled  em¬ 
ployee  organization  convention,  in  the 
case  of  a  ccmstitutlon  or  by-laws  which 
provide  for  amendment  in  regularly 
scheduled  conventions)  to  reflect  accu¬ 
rate  the  funded  or  unfunded  status  of 
the  plan. 

(b)  Application.  This  exemption  is 
available  only  to  welfare  benefit  plans 
maintained  by  an  employee  organization, 
as  that  term  is  defined  in  section  3(4) 
of  the  Act,  paid  for  out  of  the  employee 
organization’s  general  assets,  which  are 
derived  wholly  or  peui^ly  from  member¬ 
ship  dues,  and  which  cover  employee  or¬ 
ganization  members  and  their  benefici¬ 
aries. 

(c)  Limitations.  Ihis  exemption  does 
not  exempt  the  administrator  from  any 
other  requirement  of  Part  1  of  Title  I 
of  the  Act. 

§  2.'>20.I04— 27  Alloi'iiative  nirtliod  of 
romplianre  for  rertain  unfunded 
duea  financed  pension  plann  main* 
tained  by  employee  organizations. 

(a)  Scope.  Under  the  authority  of  sec¬ 
tion  110  of  the  Act.  a  pension  benefit 
plan  that  meets  the  requirements  of  par¬ 
agraph  (b)  of  this  sectitm  is  exempted 
from  the  provisions  of  the  Act  that  re¬ 
quire  (i)  filing  with  the  Secretary  a  plan 
description  and  annual  report  and  (11) 
furnishing  a  summary  annual  report  to 
participants  and  beneficiaries  receiving 
benefits.  Such  plans  may  use  a  simplified 
method  of  reporting  and  disclosure  to 
comply  with  the  requirements  (1)  to  fur¬ 
nish  a  summary  plan  description  to  par¬ 
ticipants  and  beneficiaries  receiving  ben¬ 
efits  and  (li)  to  file  a  copy  (ff  the  siun¬ 
mary  plan  description  with  the  Secretary, 
as  follows: 

(1)  In  lieu  of  filing  a  plan  description 
and  a  summary  plan  description  with  the 
Secretary, 

(i)  filing  is  made  imder  the  Labor- 
Minagement  Reporting  and  Disclosure 
Act  (LMRDA)  and  regulatlotts  thereun¬ 
der,  of  the  R^;x>rt  Form  LM-1  on  Ud-IA, 
together  with  a  c<H>y  of  the  employee 
organization  ccmstltution  or  by-laws  in 
which  the  plan  is  described,  and 

(U)  Piling  is  made  of  any  document 
furnished  to  participants  and  benefi¬ 
ciaries,  in  accordance  with  subparagrwh 
(3). 


(2)  In  lieu  of  filing  an  annual  report 
with  the  Secretary  or  distributing  a  sum¬ 
mary  annual  report,  a  filing  is  made  of 
Report  Form  LM-2  or  LM-3,  pursuant  to 
the  IMRDA  and  regulations  thereunder. 

(3)  (1)  The  plan  meets  the  require¬ 
ments  for  furnishing  the  summary  plan 
descriptiem  of  9  2520.1(>4b-2(f)  except  • 
the  requirement  of  subparagraph  (1)  of 
that  paragraph  to  have  furnished  the 
summary  plan  descriptiem  before  the 
date  of  publication  of  these  regulations. 
Ilie  employee  organlzaticm  constitution 
or  by-laws  may  be  used  as  the  summary 
plan  description,  if  they  meet  the  re¬ 
quirements  of  that  paragraph. 

(11)  Notwithstanding  subparagraph  (1), 
if  any  provisions  of  such  dociunents  in¬ 
dicate  that  a  certain  portion  of  members’ 
dues  or  a  certain  portitm  of  the  em¬ 
ployee  organization’s  assets  will  be  used 
only  for  the  payment  of  benefits,  al¬ 
though  such  portion  of  dues  or  assets 
may  legally  be  used  for  general  employee 
organization  purposes,  or  are  subject  to 
the  claims  of  general  creditors  of  the 
employee  mganization,  such  documents 
may  nevertheless  be  used  as  the  sum¬ 
mary  plan  description  Provided,  Tliat: 

(A)  The  sui^lement  required  by 
9  2520.104b-2(f)  contains  a  clear  state¬ 
ment  that  such  portion  of  dues  or  as¬ 
sets  may  legally  be  used  for  general  em¬ 
ployee  organlzaticm  purposes  or  are  sub¬ 
ject  to  the  claims  of  general  creditors  of 
the  employee  organization,  and 

(B)  ’The  employee  organization  con¬ 
stitution  or  by-laws  are  amended  as  soon 
as  possible  following  normal  ixrocedures 
(e  g.,  at  the  next  regularly  scheduled  em¬ 
ployee  organization  convention,  in  the 
case  of  a  constitution  or  by-laws  which 
provide  for  amendment  in  regularly 
scheduled  conventions)  to  reflect  accu¬ 
rately  the  funded  or  unfunded  status  of 
the  plan. 

(b)  Application.  This  exemption  is 
available  only  to  pension  benefit  plans 
maintained  by  an  employee  organiza¬ 
tion,  as  tiiat  term  Is  defined  in  section 
3(4)  of  the  Act.  paid  for  out  of  the  em¬ 
ployee  organization’s  general  assets, 
which  are  derived  wholly  or  partly  frwn 
membership  dues,  and  which  cover  em¬ 
ployee  organization  members  and  their 
beneficiaries. 

(c)  Limitations.  This  exemption  does 
not  exempt  the  administrator  from  any 
other  requirement  of  Part  1  of  Title  I  of 
the  Act. 

Subpart  E— Reporting  Requirements 

§  2520.104a— 3  Sammary  plan  dcM-rip- 
tion. 

(a)  FUing  oblioation.  The  adminlstrf.- 
tOT  of  a  plan  subject  to  the  provisions 
of  Part  1  of  'nUe  I  of  the  Act  shall  file 
with  the  Secretary  of  Labor  a  copy  of 
the  summary  idan  description  which  is 
required  to  be  furnished  to  participants 
covered  imder  the  plan  and  pension  plan 
ben^darlee  receiving  benefits  under  the 
plan.  The  copy  of  the  summary  plan 
descrlptkm  sh^  be  filed  on  or  before  the 
last  date  on  which  a  summary  plan  de- 
scrlptkm  may  be  furnished  to  such  plan 
participants  and  benefidaiies  under  sec- 
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tion  104(b)(1)(B)  of  the  Act  and 
S  2520.104b-2. 

(b)  Filing  of  multiple  summary  plan 
descriptions.  In  the  case  of  a  plan  for 
which  the  plan  administrator  has  chosoi 
under  §  2520.102-4  to  prepare  more  than 
one  summary  plan  description,  the  plan 
administrator  shall  file  with  the  Secre¬ 
tary  a  copy  of  each  such  summary  plan 
description  and  a  list  identifying  each 
such  summary  i^an  description.  The 
name  of  the  plan  sponsor  and  the  em¬ 
ployer  identificaticm  number  (EIN)  as¬ 
signed  to  the  plan  sponsor  by  the  In¬ 
ternal  Revenue  Service  shall  appear  on 
the  cover  page  of  each  summary  plan 
description  filed  and  also  on  the  list  of 
such  summary  plan  descriptions. 

(c)  Terminated  plans.  (1)  If  on  or  be¬ 
fore  the  date  by  which  a  plan  is  required 
to  file  a  summary  plan  description  cr  up¬ 
dated  summary  plan  description  under 
this  section,  the  plan  has  terminated 
within  the  meaning  of  subparagraph  (2) , 
such  plan  is  not  required  to  file  a  siun- 
mary  plan  description  with  the  Secretary. 

(2)  For  piirposes  of  this  section,  a  plan 
shall  be  considered  terminated  if: 

(i)  In  the  case  of  an  employee  pension 
benefit  plan,  all  distributions  to  partici¬ 
pants  and  beneficiaries  have  been  com¬ 
pleted:  and 

(ii)  In  the  case  of  an  employee  welfare 
benefit  plan,  no  claims  can  be  incurred 
which  will  result  in  a  liability  of  the 
plan  to  pay  benefits.  A  claim  is  incurred 
upon  the  occurrence  of  the  event  or  ctm- 
dition  from  which  the  claim  arises 
(whether  or  not  discovered). 

(d)  Filing  a^^ress.  Tbe  summary  i-'an 
description  shall  be  filed  with  the  Secre¬ 
tary  of  Labor  by  mailing  it  to  SPD, 
Pension  and  Welfare  Benefit  Programs, 
U.S.  Department  of  Labor,  200  Constitu¬ 
tion  Ave.  N.W.,  Washington.  D.C.  20216, 
or  by  delivering  it  during  normal  working 
hours  to  Room  N-4635,  U.S.  Departmwit 
of  Labor.  200  Constitution  Ave.  N.W., 
Washington.  D.C. 

(e)  Alternative  requirements  for  plans 
subject  to  the  alternative  ERISA  Notice 
requirements.  See  §  2520.104b-2,  and 
§  2520.104-5  or  §  2520.104-6.  See  §  2510.- 
3-3 (d). 

Subpart  F — Disclosure  Requirements 

§  2520.104b— 2  Summary  plan  detirrip- 
tion. 

(a)  Obligation  to  furnish.  Under  th  3 
authCH-ity  of  sections  104(b)  (1)  and  104 
(c)  of  the  Act,  the  plan  administrator  of 
an  employee  benefit  plan  subject  to  the 
provisions  of  Part  1  of  Title  I  shall  fur¬ 
nish  a  copy  of  the  siunmary  plan  descrip¬ 
tion  and  a  statement  of  ERISA  rights  as 
provided  in  S  2520.102-3  (t) ,  to  each  par¬ 
ticipant  covered  under  the  plan  (as  de- 
fin^  in  S  2510.3-3  (d) ),  and  each  bene¬ 
ficiary  receiving  benefits  under  a  pen¬ 
sion  plan  on  or  before  the  later  of: 

( 1 )  The  date  which  is  90  days  after  the 
emidoyee  becomes  a  participant,  or  (in 
the  case  of  a  beneficiary  receiving  bene¬ 
fits  imder  a  pension  plan)  within  90  da3rs 
after  he  or  she  first  recetves  benefits, 
except  as  in*ovlded  in  |  2S20.104b-4(a), 
or, 

(2)  Within  130  days  after  the  plan 
becomes  subject  to  Part  1  (rf  Title  I. 


(b)  Periods  for  furnishing  updated 
summary  plan  descriptions.  [Reserved] 

(c)  Alternative  ERISA  Notice  require¬ 
ments.  A  plan  which  elected  to  c(»nply 
with  the  alternative  ERISA  Notice  pro¬ 
cedure  provided  in  $  2520.104-5  or 
S  2520.104-6  is  not  required  to  furnish 
a  copy  of  the  summary  plan  description 
to  participants  and  beneficiaries  imtil 
the  time  described  in  the  applicable  sec¬ 
tion,  and  will  be  deemed  to  have  satis¬ 
fied  the  requirements  of  section  104(b) 
(1)  (B)  of  the  Act  imtil  such  time. 
Thereafter,  the  requirements  of  section 
104(b)  (1)  (B)  of  the  Act  and  this  section 
must  be  met  in  full. 

(d)  Use  of  form  EBS-1  as  summary 
plan  description.  The  plan  administrator 
of  an  employee  benefit  plan  shall  be 
deemed  to  have  satisfied  the  require¬ 
ments  of  section  104(b)  (1)  (B)  of  the 
Act  and  this  section  for  the  initial  dis¬ 
closure  of  the  summary  plan  description 
if  the  plan  administrator  filed  a  sum¬ 
mary  plan  description  pursuant  to  pro¬ 
posed  §  2520.104a-3(d)  of  the  June  9, 
1975,  proposed  regulations  (40  FR 
24642) ;  §  2520.104-3  as  issued  on  April 
30.  1975  (40  PR  19469;  see  also  40  FR 
20628,  May  12, 1975) ;  proposed  §§  2522.40 
and  2523.30  as  published  on  December  4, 
1974  (39  FR  42241) ;  and  the  instructions 
on  old  form  EBS-1  (bearing  print  date 
4/75),  and  if  the  plan  administrator 
furnished  copies  of  a  complete  Form 
EBS-1  bearing  print  date  4/75  to  partici¬ 
pants  covered  under  the  plan  and  bene¬ 
ficiaries  receiving  benefits  under  the 
plan. 

(2)  Under  the  authority  of  section 
104(c)  of  the  Act,  a  plan  described  in 
subparagraph  (1)  shall  furnish  to  par¬ 
ticipants  covered  under  the  plan  and 
beneficiaries  receiving  benefits  under  the 
plan  a  statement  of  ERISA  rights  which 
complies  with  §  2520.102-3  (t)  on  or  be¬ 
fore  July  15.  1977. 

(e)  Disclosure  obligation  for  plans 
which  filed  and  disclosed  by  May  30. 
1976  in  reliance  upon  regulations  of  the 
Department.  The  plan  administrator  of 
an  employee  benefit  plan  shall  be  deemed 
to  have  satisfied  the  requirements  of 
section  104(b)  (1)  (B)  of  the  Act  and  this 
section  for  the  initial  disclosure  of  the 
summary  plan  description  if  the  plan  ad¬ 
ministrator  filed  a  summary  plan  de¬ 
scription  based  upon  the  final  regulations 
published  in  the  Federal  Register  on 
August  15,  1975  (40  FR  34526)  and  on 
specific  sections  of  the  proposed  regula¬ 
tions  published  in  the  Federal  Register 
on  June  9, 1975  (40  FR  24642)  in  reliance 
upon  the  preamble  to  the  final  regula¬ 
tions  published  in  the  Federal  Register 
on  April  23,  1976  (41  FR  16957)  and  an¬ 
nounced  in  Departmental  press  release 
USDL  76-706,  published  April  21,  1976, 
and  if  the  plan  administrator  furnished 
to  participants  covered  under  the  plan 
and  pension  plan  beneficiaries  receiving 
benefits  under  the  plan  cities  of  such 
summary  plan  descriptkm. 

(2)  Under  the  authority  of  section  104 
(c)  of  the  Act,  a  plan  described  in  sub- 
paragraph  (1)  shall  furnish  to  partici¬ 
pants  covered  under  the  plan  and  pen¬ 
sion  plan  beneficiaries  receiving  benefits 
under  the  plan  a  statement  of  ERISA 


rights  which  complies  with  §  2520.102-3 
(t)  (Ml  or  before  July  15,  1977. 

(f)  Disclosure  obligation  for  all  other 
plans  which  previously  filed  and  dis¬ 
closed  the  summary  plan  description.  (1) 
This  section  applies  to  those  employee 
benefit  plans  which  have  filed  with  ttie 
Secretary  and  disclosed  to  participants 
covered  under  the  plan  and  pension  plan 
beneficiaries  receiving  benefits  under  the 
plan  a  summary  plan  description  on  or 
after  September  2,  1974  and  before  the 
date  of  publication  of  these  regulations 
and  which  are  not  described  in  i>ara- 
graphs  (d)  or  (e)  of  this  section. 

(2)  The  plan  administrator  of  an  em¬ 
ployee  benefit  plan  described  in  para¬ 
graph  (f)(1)  of  this  section  shall  be 
deemed  to  have  satisfied  the  require¬ 
ments  of  section  104(b)(1)(B)  of  the 
Act  and  this  section  for  the  initial  dis¬ 
closure  of  the  summary  plan  description 
and  the  disclosure  of  the  first  updated 
summary  plan  description  if  the  plan  ad¬ 
ministrator: 

(1)  Furnishes  to  participants  covered 
under  the  plan  and  pension  plan  bene¬ 
ficiaries  receiving  benefits  under  the  plan 
on  or  before  July  15,  1977  a  copy  of  a 
supplement  to  the  summary  plan  de¬ 
scription  which  includes  any  items  of 
information  required  by  §  2520.102-3 
which  were  not  included  in  the  earlier 
document  and  which,  taken  together 
with  the  earlier  d(x:ument.  meets  the 
style  and  format  requirements  of  {  2520.- 
102-2.  The  requirement  of  §  2520.102-2 
(b)  that  benefit  restrictions  be  described 
or  cross  referenced  adjacent  to  the  de¬ 
scription  of  benefits  will  deemed  satis¬ 
fied  if  the  supplement  contains  a  state¬ 
ment  which  references  participants  to 
the  descriptions  of  benefits  and  benefit 
restrictions  in  the  summary  plan  de¬ 
scription  and  describes  their  relation¬ 
ship;  and 

(ii)  Furnishes  to  c>articipants  and 
beneficiaries  a  summary  [dan  descrip- 
tiem  which  meets  the  requirements  oi 
§§  2520.102-2  and  2520.102-3  within  five 
years  (or  ten  years)  of  the  date  of  dis¬ 
closure  described  in  subpcuragrs^ih  (i) . 

(g)  Terminated  plans.  (1)  If,  on  or  be¬ 
fore  the  date  by  which  a  plan  is  required 
to  furnish  a  summary  plan  description 
or  updated  summary  plan  description  to 
participants  and  pension  plan  benefici¬ 
aries  under  this  section,  the  plan  has 
terminated  within  the  meaning  of  sub- 
paragraph  (2) ,  the  administrator  of  such 
plan  is  not  required  to  file  with  the  Secre¬ 
tary  or  to  furnish  to  participants  covered 
under  the  plan  or  to  beneficiaries  receiv¬ 
ing  benefits  under  the  plan  a  summary 
plan  description. 

(2)  For  purposes  of  this  section,  a  iSIan 
shall  be  considered  terminated  if: 

(i)  in  the  case  of  an  employee  pension 
benefit  plan,  all  distributi(»is  to  partici¬ 
pants  and' beneficiaries  have  been  com¬ 
pleted;  and 

(ii)  in  the  case  of  an  employee  welfare 
benefit  plan,  no  claims  can  be  incurred 
which  will  result  in  a  liability  of  the  plan 
to  pay  benefits.  A  claim  is  incurred  up(Xi 
the  occurrence  of  the  event  or  condlti(» 
from  whl(di  the  claim  arises  (whether  or 
not  discovered). 
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(h)  Alternative  requirements  for  plans 
subject  to  the  alternative  ERISA  Notice 
requirements.  See  i  2520.104-6  or  8  2520.- 
104-6.  See  S2510.3-S(d). 

(i)  Style  and  format  of  the  summary 
plan  description.  See  S  2520,102-2. 

(j)  Contents  of  the  summary  plan  de¬ 
scription.  See  8  2520.102-3. 

(k)  Option  for  different  summary  plan 
descriptions.  See  8  2520.102-4;  8  2520.- 
104-26;  and  8  2520.104-27. 

(l)  Employee  benefit  plan — partici¬ 
pant  covered  under  a  plan.  See  8  2510.3- 
3(d). 

§  2520.104b— 3  Summarj  of  material 
modificationa  to  the  |dan  and  changes 
in  the  information  required  to  be 
inclnded  in  the  summary  plan  de¬ 
scription. 

(a)  The  administrate  of  an  employee 
benefit  plan  subject  to  the  provisions  of 
Part  1  at  Title  I  ot  the  Act  shall,  In  ac¬ 
cordance  vtth  8  2S20.104b-l(b).  furnish 
a  summary  description  ot  any  material 
modlflcation  to  the  plan  and  any  change 
in  the  Informatkm  required  by  sectitm 
102(b)  of  the  Act  and  8  2520.102-3  of 
these  regulations  to  be  Included  In  the 
summary  plan  description  to  each  par¬ 
ticipant  covered  under  the  idan  and  each 
beneficiary  receiving  benefits  under  the 
plan.  The  plan  administrator  shafi  fur¬ 
nish  this  summary,  written  In  a  manner 
calculated  to  be  understood  by  the  aver¬ 
age  plan  participant,  not  later  than  210 
days  after  the  close  ot  the  plan  year  In 
which  the  modification  or  change  was 
adopted.  This  diselosure  date  Is  not  af¬ 
fected  by  retroactive  application  to  a 
prior  plan  year  of  an  amendment  which 
makes  a  material  modlflcatlan  to  the 
plan;  a  modlflcation  does  not  occur  be¬ 
fore  It  is  adcmtod.  For  example,  a  calen¬ 
dar  year  plan  adopts  a  modification  In 
April,  197t.  The  modification,  by  Its 
terms,  apidies  retroactively  to  the  1877 
plan  year.  A  summary  description  of  the 
material  modlfleatlon  Is  furnished  on  or 
before  July  29, 1879.  A  plan  which  adopts 
an  amendment  which  makes  a  material 
modification  to  the  plan  which  takes  ef¬ 
fect  on  a  date  in  the  future  must  disclose 
a  summary  of  that  modlficatlan  within 
210  days  after  the  close  ot  the  idan  year 
In  which  the  modlflcation  or  change  is 
adopted,  under  the  authority  of  sections 
104(a)  (3)  and  110  of  the  Act,  a  summary 
description  of  a  material  modlflcation  or 
change  Is  not  required  to  be  disclosed  If  It 
Is  rescinded  or  otherwise  does  not  take 
effect.  For  example,  a  calendar  year  i^an 
adopts  a  modlflcation  In  Jime,  197S.  The 
modlflcation,  by  Its  terms,  becomes  ef¬ 
fective  beginning  In  plan  year  1979.  Be- 
ton  the  beginning  of  plan  year  1979,  the 
prospective  modlflcation  Is  withdrawn. 
No  summary  of  the  material  modification 
Is  required  to  be  disclosed. 

(b)  The  summary  of  material  modi¬ 
fications  to  the  plan  or  changes  in  Infor¬ 
mation  required  to  be  Included  in  the 
summary  plan  description  need  not  be 
furnished  separately  if  the  changes  or 
modifications  are  described  in  a  timely 
summary  plan  description.  For  example, 
a  calendar  year  plan  adopts  a  material 
modification  on  June  3,  1976.  The  modi¬ 


fication  is  incorporated  in  a  summary 
plan  description  furnished  on  July  15, 
1977.  No  separate  summary  of  the  ma¬ 
terial  modification  is  fiimlshed.  The  plan 
adopts  another  material  modification 
September  15, 1977.  A  separate  summary 
of  the  modification  is  furnished  on  or 
before  July  29,  1978. 

(c)  The  copy  of  the  summary  plan  de¬ 
scription  furnished  in  accordance  with 
88  2520.104l>-2(a)(l)(i)  and  2520.104b- 

4  shall  be  accompanied  by  all  summaries 
of  material  modifications  or  changes  in 
Information  required  to  be  Included  in 
the  summary  plan  descripti(m  which 
have  not  bera  incorporate  into  that 
summary  plan  description. 

(d)  Alternative  requirements  for  plans 
subject  to  the  alternative  ERISA  Notice 
rettairementa.  See  8  2520.104a-3;  8  3520.- 
104b-2  and  8  2520.104-5  or  2520.104-6. 

(e)  Filing  obUgation  for  all  other  plans 
toMch  previously  filed  and  disclosed  the 
summary  plan  description.  See  8  2520.104 
a-3. 

5  2520.104b-4  Allernalive  mediod  of 

compliance  for  furnishing  pension 
plan  documents  to  retired  partici¬ 
pants  and  their  beneficiaries  and 
separated  participants  with  rested 
heaefita. 

Under  the  author!^  of  section  110  of 
the  Act,  in  the  case  of  an  employee  pen¬ 
sion  benefit  plan — 

(a)  A  copy  of  the  summary  plan 
description  or  updated  summary  plan 
description  need  not  be  furnished  to  a 
retired  participant,  a  beneficiary  re¬ 
ceiving  benefits,  or  a  s^^arated  particl- 
paut  with  vested  benefits  (“vested  sepa¬ 
rated  partickiant'’)  within  the  time 
prescribed  In  section  104(b)  (1>  of  the 
Act  and  8  3520.104b-2(a)  for  furnishing 
the  summary  idan  descrliitkm,  aiKl 
within  the  five  or  ten  year  periods  pre¬ 
scribed  for  furnishing  wdated  summary 
plan  descriptions  In  section  104(b)  (1)  of 
the  Act  and  8  2530.l04b-2(c) ,  if— 

(I) (1)  Such  vested  separated  partici¬ 
pant,  bmieficiary  or  retired  participant 
was  furnished  with  a  copy  of  a  document 
which; 

(A)  Satisfies  the  requirements  of  sec¬ 
tion  102(a)  (1)  of  the  Act  and  8  2520.102- 
2  (relating  to  the  style  and  format  of  the 
summary  plan  descrlptiop)  and  8  2520.- 
103-3  (relating  to  the  content  of  the 
summary  idan  description) ; 

(B)  Describes  tiie  rights  and  obliga¬ 
tions  under  the  plan  of  such  vested 
separated  participant,  beneficiary  or 
retired  participant  as  of  the  date  stated 
in  subparagra^  (ii) ;  and 

(C)  Was  furnished  no  earlier  than  the 
date  stated  in  subparagraph  (U). 

(II)  For  purposes  ot  subparagraidis 
(i)  (B)  and  (C),  the  appropriate  dates 
are:  For  a  vested  separated  participant, 
the  date  of  separation;  for  a  beneficiary, 
the  date  on  which  payment  of  benefits 
commences,  aikl  for  a  retired  partici¬ 
pant,  the  date  of  retirement. 

illl)  In  the  case  of  a  person  who  re¬ 
tired,  became  a  beneficiary,  or  separated 
with  vested  benefits  before  July  15, 
1977,  a  document  will  be  deemed  to 
comply  with  the  requirements  of  sub¬ 


paragraph  (i)(A)  of  this  paragraph  if 
the  document  omitted  only  tnformati<m 
described  in  one  or  more  of  the  provisions 
of  8  2530.102-3  listed  below,  provided 
that  a  supplement  containing  such  in¬ 
formation,  which  meets  the  require¬ 
ments  of  8  2520.102-2,  is  fiunished  to  the 
retired  participant,  bwieflciary  or  vested 
separate  participant  on  or  l^fore  July 
15, 1977: 

(A)  Employee  identification  number 
(EIN),  as  required  by  8  2520.102-2(a) ; 

(B)  Type  of  administration,  as  re¬ 
quired  by  8  2520.102-2(e) ; 

(C)  Name  of  agent  for  service  of  legal 
process,  as  required  by  8  2520.102-2 (g) : 

(D)  Names  and  addresses  of  trustees, 
as  required  by  |  2S20.102-3(h) ; 

(E)  Statement  regarding  plan  termi- 
natlcm  insurance  as  required  by  8  2520.- 
102-3(m) ; 

(F)  Date  of  the  end  of  the  fiscal  year, 
as  required  by  8  2520.102-3(r) ;  or 

(O)  Statement  of  ERISA  rights,  as  re¬ 
quired  by  8  2520. 102-3  (t). 

(3)  No  later  than  the  time  prescribed 
in  section  104(b)(1)  of  the  Act  and 
8  2520.104b-l(a)  for  furnishing  the  siun- 
mary  plan  description,  and  within  the 
five  or  ten  year  periods  prescribed  by 
section  104(b)(1)  of  the  Act  and 
8  2520.104b-2(c)  for  furnishing  toe  up¬ 
dated  summary  plan  deBcrlptlon,''toe  re¬ 
tired  participant,  beneficiary  receiving 
benefits  under  the  plan  or  vested  sepa¬ 
rated  participant  is  furnished  a  notice 
containing  the  following  information: 

(I)  A  statement  that  such  participant, 
beneficiary,  or  vested  separated  partici¬ 
pant  may  obtain  a  copy  of  toe  summary 
jdan  description  or  updated  summary 
ifian  description  without  charge,  upon 
.request,  from  the  plan  admlnlrtrator, 
and 

(II)  A  statement  that  the  benefit 
rights  ot  sndi  participant,  beneficiary  or 
vested  separated  participant  are  set  forth 
in  the  earlier  stuninary  i^an  description 
described  in  paragraph  (a)(1)  of  this 
section,  and 

(3)  The  plan  administrator  furnishes 
a  copy  of  the  summary  plan  description 
or  updated  summary  phm  description  to 
such  participant,  beneficiary,  or  vested 
separated  participant  without  charge, 
upmi  request. 

(b)  A  smnmary  description  of  a  ma¬ 
terial  modifleatiem  to  toe  plan  or  a 
change  in  toe  information  required  to  be 
included  in  the  summary  plan  descrip¬ 
tion  need  not  be  furnished  to  a  retired 
participant,  a  beneficiary  receiving  bene¬ 
fits  under  the  plan,  or  a  vested  separated 
participant  within  toe  time  prescribed  in 
section  104(b)(1)  of  toe  Act  and 
8  2520.104b-3  for  furnishing  summary 
descriptions  of  such  modifications  and 
changes  if  toe  material  modifleatiem  or 
change  in  no  way  affects  such  partici¬ 
pant’s.  beneficiary’s,  or  vested  separated 
participant’s  rights  imder  toe  plan.  A 
change  in  trustees,  for  example,  is  infor¬ 
mation  which  such  a  person  may  need 
to  know  in  order  to  make  inquiries  about 
his  or  her  rights  expeditiously,  and  hence 
must  be  fumidied. 

On  the  other  hand,  a  modification  in 
benefits  under  the  plan  to  which  such 
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participant,  beneficiary  ot  vested  s«)a- 
rated  participant  had  not  at  any  time 
been  entitled  (and  would  not  In  the  fu¬ 
ture  be  entitled)  would  not  affect  his  or 
her  rights  and  hence  need  not  be  fur¬ 
nished.  If  such  participant,  beneficiary, 
or  vested  separated  participant  requests 
a  copy  of  a  summary  description  of  a 
material  modification  or  a  change  which 
was  not  furnished,  the  plan  admin¬ 
istrator  shall  furnish  the  copy,  without 
charge. 

Effective  date:  This  regulation  shall 
become  effective  March  15, 1977. 

Signed  at  Washington,  D.C.,  this  11th 
day  of  March,  1977. 

J.  Vernon  Ballard, 
Acting  Administrator  of  Pen¬ 
sion  and  Welfare  Benefit  Pro¬ 
grams. 

[FR  Doc.77-7637  Piled  3-11-77:10:22  am] 


PART  2520— RULES  AND  REGULATIONS 

FOR  REPORTING  AND  DISCLOSURE 

Deferral  of  Summary  Plan  Description 

Reporting  and  Disclosure  Requirements 

The  amendments  to  §S  2520.104-5  and 
2520.104-6  (29  C!FR  2520.104-5  and  2520.- 
104-6)  contained  in  this  regulation  pro¬ 
vide  a  short  additional  deferral  of  the 
initia.1  summary  plan  description  report¬ 
ing  and  disclosure  requirements  for  wd- 
fare  and  pensicm  plans,  respectively.  Sec¬ 
tions  2520.104-5  and  2520.104-6  pres¬ 
ently  require  that  welfare  plans  and  cer¬ 
tain  pension  plans  file  a  copy  of  the 
summary  plan  description  with  the  Sec- 
retaiy,  and  furnish  a  copy  to  partici¬ 
pants  covered  under  the  plan  and  ben¬ 
eficiaries  receiving  benefits  imder  a  pen¬ 
sion  plan,  not  later  than  March  31, 1977.' 
The  amendments  to  those  sectlmis  c<m- 
tained  in  this  document  defer  the  filing 
and  disclosure  date  to  July  15, 1977. 

itiese  sections  have  not  previously 
been  proposed  and  are  promulgated  as 
final  rules  imder  the  authority  of  5  n.S.C. 
553(a)  (3)  (B)  oi  the  Administrative  Pro¬ 
cedure  Act,  which  p>ermlts  an  agency  for 
good  cause  to  issue  a  final  rule  without 
notice  and  opportimlty  for  ccMnment  if 
“notice  and  public  procedtu’e  thereon  are 
impracticable,  imnecessary,  or  contrary 
to  the  public  Interest.”  Pursuant  to  the 
requirements  of  5  U.S.C.  553(a)(3)(B), 
a  brief  statement  of  reasons  supporting 
a  finding  of  good  cause  by  an  agency 
must  accompany  the  issuance  of  a  final 
rule  without  public  notice  and  comment 
under  this  section.  The  following  findings 
are  made  pursuant  to  5  U.S.C.  553(a) 
(3)  (B) :  • 

Issuance  of  a  proposal  to  defer  the 
March  31,  1977  reporting  and  disclosure 
deadline  for  siunmary  plan  descriptions 
would  be  impracticable  because  plan  ad¬ 
ministrators  must  have  a  reasonable  pe¬ 
riod  of  time  before  a  due  date  in  which 
to  make  preparations  for  compliance. 
Previous  public  cmrunents  (see  41  FR 
16958)  have  indicated  that  the  time  re¬ 
maining  before  the  March  31,  1977  date 
is  inadequate.  Consequently,  only  a  cer¬ 
tain,  i.e.  final,  rule  would  be  effective  at 
this  time. 


.  Accordingly,  29  C7FR  2520.104-5  and 
2520.104-6  are  revised  as  set  forth  below. 

Effective  date:  This  regulation  shall 
becwne  effective  March  15, 1977. 

Signed  at  Washington,  D.C.  this  11th 
day  of  March  1977. 

J.  Vernon  Ballard, 
Acting  Administrator  of  Pension 
and  Welfare  Benefit  Pro¬ 
grams. 

§  2520.104—3  Deferral  of  certain  re¬ 
porting  and  disclo»ure  requiremeiiK 
relating  to  the  suiiiniar>'  plan  de¬ 
scription  for  welfare  plans. 

(a)  General  Rule.  Under  the  authority 
of  section  104(a)(3)  of  the  Act,  em¬ 
ployee  welfare  benefit  plans  described 
in  and  meeting  the  conditions  of  para¬ 
graph  (b)  may  defer  certain  reporting 
and  disclosure  requirements  that  apply 
on  and  after  May  30,  1976.  These  re¬ 
quirements  may  be  deferred  untU  dates 
that  are  no  earUer  than  July  15,  1977, 
as  provided  in  paragraph  (c).  This  de- 
ferial  is  available  only  to  welfare  plans 
that  are  subject  to  the  provisions  of 
Part  1,  Title  I  on  or  before  December  1, 
1976.  The  requirements  that  may  be  de¬ 
ferred  Include  filing  a  copy  of  a  sum¬ 
mary  plan  description  with  the  Secre¬ 
tary,  furnishing  a  copy  of  a  summary 
plan  description  to  participants  of  a 
plan;  filing  material  modifications  to  the 
plan  and  changes  in  the  Informatlim  re¬ 
quired  to  be  included  in  the  summary 
plan  description  with  the  Secretary; 
and  furnishing  a  summary  description 
of  such  modifications  or  changes  to  par¬ 
ticipants  of  a  plan  and  furnishing  a  copy 
of  the  latest  summary  plan  description 
to  participants  and  beneficiaries  upon 
written  request.  Welfare  plans  which  be¬ 
come  sublet  to  Part  1  on  or  after  De¬ 
cember  2, 1976  but  before  March  17, 1977 
may  defer  the  requirements  descril^  in 
the  preceding  sentence  untfl  the  times 
described  in  paragrapdi  (c).  Such  plans 
are  not  required  to  meet  the  conditions 
of  paragraph  (b).  Welfare  plans  which 
become  subject  to  Part  1  on  or  after 
March  17,  1977,  shall  meet  the  general 
reporting  and  disclosure  provisions  set 
forth  in  Part  1  and  regulations  issued 
thereunder.  - 

(b)  Application.  (1)  In  the  case  of  a 
welfare  plan  subject  to  the  provisions  of 
Part  1,  Title  I  of  the  Act  m  or  before 
March  2,  1976,  the  plan  administrator 
may  defer  until  the  times  specified  in 
paragraph  (c)  compliance  with  the  fol¬ 
lowing  requirements :  to  file  a  copy  of  the 
summary  plan  description  with  the  Sec¬ 
retary  on  or  before  May  30,  1976,  in  ac¬ 
cordance  with  section  104(a)(1)(C)  of 
the  Act  and  §  2520.104-3;  to  furnish  a 
copy  of  the  summary  plan  description  to 
participants  on  or  before  May  30, 1976  in 
accordance  with  section  104(b)  (1)  of  the 
Act  and  §  2520.104-3;  to  file  with  the  Sec¬ 
retary  material  modifications  to  the  plan 
and  changes  in  the  informatimi  required 
to  be  included  in  the  summary  plan  de¬ 
scription  in  accordance  wl^  section 
104(a)  (1)  (D)  of  the  Act  and  §  2520.104- 
3;  to  furnish  a  summary  description  of 
such  modifications  and  changes  to  par¬ 
ticipants  in  accordance  with  section  104 


(b)  (1)  of  the  Act  and  §  2520.104-3;  and 
to  furnish  a  copy  of  the  latest  summary 
plan  description  to  any  participant  or 
beneficiary  upon  written  request  in 
accordance  with  section  104(b)  (4) 
of  the  Act  and  §  2520.104-3 ;  if  the 
administrator 

(1)  Furnishes  an  ERISA  Notice  which 
meets  the  requirements  of  §  2520.104b-5 
on  or  before  May  30, 1976  to  each  partici¬ 
pant  covered  under  the  plan  as  of  March 
2. 1976. 

(ii)  Furnishes  an  ERISA  Notice  which 
meets  the  requirements  of  §  2520.104b-5 
to  each  person  who  becomes  a  partici¬ 
pant  covered  under  the  plan  after  March 
2,  1976  and  before  December  2,  1976, 
within  90  days  after  that  person  broomes 
a  participant  covered  under  the  plan  and 

(ill)  Furnishes  a  copy  of  the  ERISA 
Notice,  without  charge,  upon  request  to 
any  pcurtlcipant  covered  imder  the  plan 
or  beneficiary  to  whom  no  copy  of  the 
Notice  has  been  previously  furnished. 

(2)  In  the  case  of  a  welfare  plan  sub¬ 
ject  to  the  provlslcms  of  Part  1,  Title  I 
of  the  Act  after  March  2, 1976  but  before 
December  2, 1976,  the  plan  administrator 
may  defer  compliance  with  the  following 
requlr^ents:  to  file  a  copy  of  the  sum¬ 
mary  plan  description  with  the  Secretary 
within  120  days  after  beccxning  siAJect 
to  Part  1,  Title  I  in  accordance  with  sec¬ 
tion  104(a)  (1)  (C)  of  the  Act;  to  furnish 
a  copy  of  the  summary  plan  description 
within  120  dajrs  after  becoming  si^ject 
to  Part  1,  Title  I  in  accordance  with  sec¬ 
tion  104(b)  (1)  of  the  Act;  to  file  with  the 
Secretary  material  modifications  and 
changes  in  the  information  required  to 
be  included  in  the  summary  plan  descrip¬ 
tion  in  accordance  with  section  104(a) 
(1)  (D)  of  the  Act;  to  furnish  a  summary 
description  of  such  modifications  and 
changes  to  participants  in  accorduice 
with  sectiim  104(b)(1)  of  the  Act;  and 
to  furnish  a  copy  of  the  latest  summary 
plan  description  to  any  participant  or 
beneficiary  upon  request  in  accordance 
with  section  104(b)  (4)  of  the  Act;  if  the 
administrator 

(i)  Furnishes  an  ERISA  Notice  which 
meets  the  requirements  of  §  2520.104b-5 
within  90  days  after  the  date  the  plan  be- 
cmnes  subject  to  the  provisions  of  Part  1, 
Title  I,  to  each  person  who  is  a  partici¬ 
pant  covered  under  the  plan  on  the  date 
the  plan  becomes  subject  to  the  provi¬ 
sions  of  Part  1,  Title  I. 

(11)  Furnishes  an  ERISA  Notice  which 
meets  the  requirements  of  §  2520.104b-5 
to  each  person  who  becomes  a  partici¬ 
pant  covered  under  the  plan  after  the 
date  (m  which  the  plan  broomes  subject 
to  the  provisions  of  Part  1,  Title  I  and 
before  December  2,  1976,  within  90  days 
after  that  person  becomes  a  participant 
covered  under  the  plan,  and 

(ill)  Furnishes  a  copy  of  the  ERISA 
Notice,  without  charge,  upon  request  to 
any  participant  covered  under  the  plan 
or  braeficiary  to  whcnn  no  copy  of  the 
Notice  has  b^n  previously  furnished. 

(3)  The  administrator  of  a  welfare 
plan  who  elects  to  defer  compliance  with 
the  statutory  requirements  described  in 
paragraph  (b)(1)  or  (b)(2)  is  not  re¬ 
quired  to  file  with  the  Secretary  a  copy 
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of  the  ERISA  Notice  fxirnished  to  partic¬ 
ipants;  however,  such  Notice  must  be 
filed  with  the  Secretary  upon  request  In 
accordance  with  section  104(a)(1)  of 
the  Act. 

(c)  The  administrator  of  a  welfare 
plan  who  elects  to  defer  compliance  with 
the  statutory  requirements  described  in 
paragraph  (b)  (1)  or  (b)  (2) 

(1)  Shall  file  a  copy  of  the  summary 
plan  description  with  the  Secretary  on 
or  before  July  15,  1977,  in  accordance 
with  section  104(a)  (1)  (C)  of  the  Act, 

(2)  Shall  furnish  a  copy  of  the  sum¬ 
mary  plan  description  on  or  before 
July  15,  1977  to  each  participant  cov¬ 
ered  under  the  plan  as  of  April  16,  1977, 
in  accordance  with  section  104<b)(l)  of 
the  Act, 

(3)  Shall  furnish  a  copy  of  the  sum¬ 
mary  plan  description  to  each  person 
who  becomes  a  participant  covered  un¬ 
der  the  plan  after  April  16,  1977  with¬ 
in  90  days  after  that  person  becomes  a 
participant  covered  under  the  plan,  in 
acc(Mdance  with  section  104(b)(1)  of 
the  Act.  and 

(4)  Shall  comply  with  the  follow'- 
Ing  provisions  on  and  after  July  15,  1977 ; 

(1)  Section  104(b)  (4)  of  the  Act  and 
§  2520.104b-l,  to  the  extent  that  they 
require  a  plan  administrator  to  furnish 
a  copy  of  the  latest  summary  plan 
description  to  any  participant  or  bene¬ 
ficiary  upon  written  request,  and 

(ii)  Tlie  provisions  of  sections  104(a) 
(1)(D)  and  104(b)(1)  of  the  Act  that 
require  filing  with  the  Secretary  and 
furnishing  to  participants  and  benefici¬ 
aries  receiving  benefits  a  summary  de¬ 
scription  of  material  modifications  to  the 
plan  and  changes  in  Information  re¬ 
quired  to  be  included  in  the  summary 
plan  description  except  that  no  summary 
description  is  required  to  be  furnished 
for  material  modifications  and  changes 
in  the  information  required  to  be  in¬ 
cluded  in  the  summary  plan  description 
If  any  such  modification  or  change  has 
been  Incorporated  in  the  initial  summary 
plan  description  furnished  on  or  before 
July  15, 1977. 

§  2520.104—6  Deferral  of  eerlain  re¬ 
porting  and  diikelo^ure  requirements 
relating  to  the  summars'  plan  dcM'rip- 
tion  for  pension  plans. 

(a)  General  Rule.  Under  the  author¬ 
ity  of  section  110  of  the  Act,  an  alterna¬ 
tive  method  of  cMnpUance  which  defers 
certain  reporting  and  disclosure  require¬ 
ments  that  apply  on  and  after  May  30. 
1976  is  provided  for  employee  pension 
benefit  plans  described  in  and  meeting 
the  conditions  of  paragraph  (b).  The 
alternative  method  of  compliance  per¬ 
mits  pension  plans  to  defer  these  re¬ 
quirements  until  the  times  set  in  para¬ 
graph  (c),  and  applies  only  to  pension 
plans  subject  to  the  provisions  of  Part  1, 
Title  I  of  the  Act  on  or  before  Decem¬ 
ber  2, 1976.  The  requirements  which  may 
be  deferred  Include  filing  a  copy  of  the 
summary  plan  description  with  the  Sec¬ 
retary,  furnishing  a  copy  of  the  sum¬ 
mary  plan  description  to  participants 
and  beneficiaries  of  a  plan,  filing  mate¬ 
rial  modifications  and  changes  in  the 


information  required  to  be  included  in 
the  summary  plan  description  with  the 
Secretary,  furnishing  a  summary  de¬ 
scription  (rf  such  modifications  or 
changes  to  participants  and  beneficiaries 
of  a  plan,  and  furnishing  a  copy  of  the 
latest  summary  plan  description  upon 
written  request.  Pension  i^ans  which  be¬ 
come  subject  to  Part  1  on  or  after  De¬ 
cember  2,  1976  but  before  March  17. 1977 
may  defer  the  requirements  described  in 
the  preceding  sentence  until  the  times 
described  in  paragraph  (c).  Such  plans 
are  not  required  to  meet  the  conditions 
of  paragraph  (b).  Pension  plans  which 
become  subject  to  Part  1  on  or  after 
March  17, 1977  shall  meet  the  general  re¬ 
porting  and  disclosure  provisions  set 
forth  in  Part  1  and  regulations  issued 
thereunder. 

(b)  Application.  '1>  In  the  case  of  a 
pension  plan  subject  to  the  provisions  of 
Part  1,  Title  I  of  the  Act  on  or  before 
March  2,  1976,  the  plan  administrator 
may  defer  until  the  times  specified  in 
paragraph  (c)  c<Mnpliance  with  the  fol¬ 
lowing  requirements:  to  file  a  copy  of 
the  siunmary  plan  description  with  the 
Secretary  on  or  before  May  30,  1976  in 
accordance  with  section  104(a)  (1)  (c)  of 
the  Act  and  §  2520.104-3:  to  furnish  a 
copy  of  the  summarj'  plan  description  to 
participants  and  beneficiaries  receiving 
benefits  on  or  before  May  30,  1976  in 
accordance  with  section  104(a)  (1)  (C)  of 
Act  and  §  2520.104-3;  to  file  with  the 
Secretary  material  modifications  and 
changes  in  the  information  required  to 
be  included  in  the  summary  plan  de¬ 
scription  in  accordance  with  section  104 
(a)(1)(D)  of  the  Act  and  §  2520.104-3; 
to  furnish  a  summary  of  such  modifica¬ 
tions  and  changes  to  participants  and 
beneficiaries  receiving  benefits  in  accord¬ 
ance  with  section  104(b)(1)  of  the  Act 
and  §  2520.104-3;  and  to  furnish  a  copy 
of  the  latest  siunmary  plan  description 
to  any  participant  or  teneficiary  upon 
written  request  in  accordance  with  sec¬ 
tion  104(b)  (4)  of  the  Act  and  §  2520.- 
104-3;  if  the  administrator; 

(1)  Furnishes  an  ERISA  Notice  which 
meets  the  requirements  of  §  2520.104b-5 
on  or  before  May  30. 1976  to  each  partici¬ 
pant  covered  under  the  plan  and  bene- 
ficiaiy’  receiving  benefits  as  of  March  2, 
1976, 

(ii)  Furnishes  an  ERISA  Notice  which 
to  each  person  who  becomes  a  partici¬ 
pant  covered  imder  the  plan  or  a  benefi¬ 
ciary  receiving  benefits  after  March  2, 
1976  but  more  than  120  days  before  the 
date  prescribed  in  paragraph  (c) ,  within 
90  days  after  that  person  becomes  a  par¬ 
ticipant  covered  imder  the  plan  or  bene¬ 
ficiary  receiving  benefits,  and 

(ill)  Furnishes  a  copy  of  the  ERISA 
Notice,  without  charge,  upon  request  to 
any  participant  covered  under  the  plan 
or  beneficiary  receiving  benefits  to  whom 
no  copy  of  the  Notice  has  been  previously 
furnished. 

(2)  In  the  case  of  a  pension  plan  sub¬ 
ject  to  the  provisions  of  Part  1,  Title  I 
of  the  Act  after  March  2,  1976  but  before 
December  2.  1976,  the  plan  administrator 
may  defer  ccmpllance  with  the  following 
requirements;  to  file  a  copy  of  the  siun¬ 


mary  plan  descriptioh  with  the  Secre¬ 
tary  within  120  dairs  after  becoming  sub¬ 
ject  to  Part  1,  Title  I  in  accordance  with 
section  104(a)  (1)  (C)  of  the  Act;  to  fur¬ 
nish  a  copy  of  the  summary  plan  descrip- 
ticm  to  participants  and  beneficiaries  re¬ 
ceiving  benefits  within  120  days  after 
becoming  subject  to  Part  1.  Title  I  in 
accordance  with  section  104ib)  (1)  of  the 
Act;  to  furnish  a  summary-  description 
of  such  modifications  and  changes  to 
participants  and  beneficiaries  receiving 
benefits  in  accordance  with  section  104 
(b)(1)  of  the  Act;  and  fiunish  a  copy  of 
the  latest  summary  plan  description  to 
any  participant  or  beneficiary  upon  writ¬ 
ten  request  in  accordance  with  section 
104ib>(4)  of  the  Act;  to  file  with  the 
Secretary  material  modifications  and 
changes  in  the  information  required  to 
be  included  in  the  summary-  plan  descrip¬ 
tion  in  accordance  with  section  104 (a> 
( 1 )  (D)  of  the  Act;  to  furnish  a  summai-y- 
description  of  such  modifications  and 
changes  to  participants  and  beneficiaries 
receiving  benefits  in  accordance  with 
section  104(b)(1)  of  the  Act;  and  to 
furnish  a  copy  of  the  latest  summary- 
plan  description  to  any  participant  or 
beneficiary  upon  written  request  in  ac¬ 
cordance  with  section  104(b)(4)  of  the 
Act;  if  the  administrator 

(i)  Furnishes  an  ERISA  notice  which 
meets  the  requirements  of  §  2520.104b-5 
w-ithin  90  days  after  the  date  the  plan 
becomes  subject  to  the  provisions  of  Part 
1.  Title  I  to  each  person  who  is  a  partici¬ 
pant  covered  imder  the  plan  or  bene¬ 
ficiary  receiving  benefits  on  the  date  the 
plan  becomes  subject  to  the  provisions 
of  Part  1.  Title  I. 

(ii)  Furnishes  an  ERISA  Notice  which 
meets  the  requirements  of  §  2520.104b-5 
to  each  person  w-ho  becomes  a  partici¬ 
pant  covered  under  the  plan  or  a  bene¬ 
ficiary  receiving  benefits  after  the  date 
on  w-hich  the  plan  becomes  subject  to 
the  provisions  of  Part  1,  Title  I  but  more 
than  120  days  before  the  date  prescribed 
in  paragraph  (c).  within  90  days  after 
that  person  becomes  a  participant 
covered  under  the  plan  or  a  beneficiary 
receiving  benefits;  and 

(iii)  Furnishes  a  copy  of  the  ERISA 
Notice,  without  charge,  upon  request  to 
smy  pcullclpant  covered  under  the  plan 
or  beneficiary  receiving  benefits  to  whom 
no  copy-  of  the  Notice  has  been  previously- 
furnished. 

(3)  TTie  administrator  of  a  pension 
plan  who  elects  to  defer  compliance  with 
the  requirements  described  in  paragraph 
(b)(1)  or  (b)(2)  is  not  required  to  We 
a  copy  of  the  ERISA  Notice  with  the 
Secretary,  however,  such  Notice  must 
be  furnished  to  the  Secretary  upon  re¬ 
quest  in  accordance  w-ith  section  104(a) 

( 1 )  of  the  Act. 

(c)  (1)  The  administrator  of  a  pension 
plan  which  elects  to  defer  compliance 
with  the  statutory  requirements  de¬ 
scribed  in  paragraph  (b)(1)  or  (b)(2). 

(i)  Which  files  a  request  for  a  deter¬ 
mination  letter  within  the  period  pre¬ 
scribed  In  section  401  (b)  of  the  Internal 
Revenue  Code  of  1954  and  the  regula¬ 
tions  issued  pursuant  thereto,  shall  com¬ 
ply  with  the  requirements  described  In 
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paragraph  (2)  on  or  before,  and  Uie  re¬ 
quirements  described  in  paragrai^  (3) 
on  and  after,  the  later  of  July  15,  1977, 
or  90  days  after  the  date  on  which  notice 
of  the  final  determination  with  respect  to 
the  request  for  a  determination  letter  is 
issued  by  the  Internal  Revenue  Service, 
the  request  is  withdrawn  or  the  request 
is  otherwise  finally  disposed  of. 

(ii)  Which  does  not  file  a  request  for 
a  determination  letter  within  the  period 
prescribed  in  section  401(b)  of  the  In¬ 
ternal  Revenue  Code  and  the  regulations 
issued  pursuant  thereto,  shall  c(xnply 
with  the  requirements  described  in  para¬ 
graph  (2)  Ml  or  before,  and  the  require¬ 
ments  described  in  paragraph  (3)  mi  and 
after  the  later  of  July  15,  1977  or  the 
close  of  the  period  prescribed  in  section 
401(b)  of  ttie  Internal  Revenue  Code  of 
1954  and  the  regulations  issued  pursuant 
thereto. 

(2)  The  following  requirements  apply 
on  or  before  the  date  prescribed  In  para¬ 
graph  (1)  to  a  pensiMi  plan  electing  the 
alternative  methods  of  compliance: 


RULES  AND  REGULATIONS 

(1)  The  provisions  of  section  104(a) 
(1)  (C)  of  the  Act  and  S  2520.104a-3  that 
require  filing  a  copy  of  the  summary 
plan  description  with  the  Secretary. 

(ii)  The  provisiMis  of  section  104 
(b)  (1)  of  the  Act  and  §  2520.104b-2  that 
require  furnishing  a  copy  of  the  sum¬ 
mary  plan  description  to  individuals  who 
are  participants  covered  under  the  plan 
or  beneficiaries  receiving  benefits  as  of 
90  days  prior  to  the  date  prescribed  in 
paragraph  (1)  and 

(iii)  The  provisions  of  section  104 
(b)  (1)  of  the  Act  and  §  2520.104b-2  that 
require  furnishing  a  summary  plan  de¬ 
scription  to  individuals  within  90  days 
after  they  become  participants  covered 
under  the  plan  or  beneficiaries  receiving 
benefits,  if  they  attain  such  status  later 
than  90  days  before  the  date  prescribed 
in  paragraph  (1) . 

(3)  The  following  requirements  apply 
on  or  after  the  date  prescribed  in  para¬ 
graph  (1)  to  a  pension  plan  electing  the 
alternative  method  of  compliance: 


I 


i)  The  Provisions  of  section  104»b) 

(4)  of  the  Act  and  §  2520.104b-l  that 
require  furnishing  a  copy  of  the  latest 
summary  plan  description  to  any  par¬ 
ticipant  or  beneficiary  upon  written 
request  and 

(ii)  The  provisions  of  sections  104(a) 
(1)(D)  and  104(b)(1)  of  the  Act  that 
require  filing  with  the  Secretary,  and 
furnishing  to  participants  and  benefici¬ 
aries  receiving  benefits  a  summary  de¬ 
scription  of  material  modifications  to  the 
plan  and  changes  in  information  re¬ 
quired  to  be  included  in  the  summary 
plan  description,  except  that  no  sum¬ 
mary  description  is  required  to  be  fur¬ 
nished  for  material  modifications  and 
changes  in  the  information  required  to 
be  included  in  the  summary  plan  de¬ 
scription  if  any  such  modification  or 
change  has  been  incorporated  in  the  ini¬ 
tial  summary  plan  description  furnished 
on  or  before  the  date  prescribed  in  para¬ 
graph  (1). 
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